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1 Preparing the Conference on the Future of Europe
On the eve of the outbreak of the corona crisis and the subsequent reintroduction of
borders in Europe, the EU Court of Justice (EUCoJ) has delivered two far-reaching
verdicts about the nature of the EU’s system of governance. The Court established in
the cases Puppinck and Junqueras Vies of 19 December 2019, that the EU has an
autonomous democracy. 1 While the significance of these decisions may prove to be
comparable to the Van Gend en Loos-case of 1963, in which the Court found that the
–then– Communities had an autonomous legal order, 2 they may also inspire and
guide the participants in the upcoming Conference on the Future of Europe. 3
Although these verdicts have taken many theorists and practitioners by surprise,
they are entirely in line with the findings of the recently launched theory of
democratic integration (TDI). 4 The new theory offers an explanatory model for the
evolution of the EC/EU from an organization of states with shared sovereignty in a
limited field for a limited period of time to a Union of 27 member states and 450
million citizens, in which both the Union and the member states have to meet
stringent standards of democracy and the rule of law. The conceptual innovation,
which the TDI brings about, is that it substitutes the civic perspective of democracy
and human rights for the diplomatic paradigm of the Westphalian system of
International Relations. This change of perspective enables the EU to overcome the
paralyzing deadlock in the debate about the future of Europe. The Union is no longer
destined to either become a federal state or establish itself as a free trade association,
but may emerge instead as the first democratic regional organization in the world.
The purpose of the present treatise is to answer the question how the European
Union can function as a democracy and maintain a single currency without forming a
state. It will be shown in particular that the EU has outgrown its notorious democratic
deficit by creating a system of dual democracy, in which both the member states and
the Union have to comply with stringent demands of democracy and the rule of law.
The theory of democratic integration, which has been developed with the view to
overcome the corresponding ‘philosophical deficit’ of the European Union, presents
a new narrative for the EU able to foster the bond between the Union and its citizens. 5

1
2
3

4
5

Puppinck and Others, ECLI:EU:C:2019:1113 and Junqueras Vies, ECLI:EU:C:2019:1115.
Van Gend en Loos, ECLI:EU:C:1963:1.
The Conference was scheduled to start on 9 May 2020, but has been delayed due to the corona
crisis.
J. Hoeksma, The Theory of Democratic Integration, Oisterwijk 2018.
Cf R. Bellamy and J. Lacey, Political Theory and the European Union, Routledge 2017.
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2 EU Jurisprudence: the cases Puppinck and Junqueras Vies
The cases Puppinck and Others and Junqueras Vies of 19 December 2019 are both
related to the democratic functioning of the European Union. Puppinck and a number
of fellow EU citizens from other member states had used the provision of article 11,
para 4, TEU to launch a European Citizens Initiative (ECI) under the title ‘One of Us’.
Although they had obtained the required number of signatures for inviting the
Commission to launch legislation, the Commission decided for a number of
motivated reasons not to do so. In its judgment the EUCoJ notably ‘recalled that, as
stated in article 10 (1), the functioning of the EU is to be based on representative democracy,
which gives expression to democracy as a value. Democracy is, under article 2 TEU, one of
the values on which the EU is founded’.
The facts and circumstances in the case of Mr Junqueras Vies are somewhat more
complicated. The applicant had run as a candidate in the elections for the European
Parliament in May 2019 in the country of his nationality Spain. Prior to these
elections, however, he had been taken in provisional detention by the Spanish
authorities in the context of criminal proceedings against him in connection with his
participation in the organization of the referendum on self-determination, which had
been held in the autonomous region of Catalonia on 1 October 2017. From within his
cell, he requested authorization of the Spanish authorities to leave prison in order to
deal with a formality required by Spanish law, namely to swear or pledge to abide with
the Spanish Constitution before a central electoral board, and to subsequently travel
to Strasbourg with a view to participate in the inaugural session of the newly elected
European Parliament. After the Spanish Supreme Court had asked the EUCoJ for a
preliminary ruling relating to the immunity of elected members of the European
Parliament, it convicted the applicant to a prison term of 13 years and to a
disqualification to hold any public office or to exercise any public function for the
same period.
The legal dilemma, which the EUCoJ had to clarify, was whether the Spanish
authorities were entitled to prevent an elected member of the European Parliament
from inauguration by refusing him the authorization to leave prison or whether the
provisions concerning the privileges and immunity, laid down in article 343 of the
Treaty on the Functioning of the EU (TFEU) and in article 9 of the Protocol on the
privileges and immunities of the European Union, should prevail.
In reaching its verdict the EUCoJ has meticulously avoided the complications,
which could have arisen from the fact that the 2007 Lisbon Treaty introduces a

6

concept of the European Parliament, which is fundamentally different from the one
used in the 1976 Act concerning the election of members of the EP. 6 Whereas the
latter perceives MEP’s as ‘representatives of the peoples of the Member States’,
article 14, para 2, of the Treaty on European Union explicitly stipulates that ‘the
European Parliament shall be composed of representatives of the Union’s citizens’. 7
Instead, the EUCoJ started by pointing out ‘that the election of members of the
European Parliament by direct universal suffrage in a free and secret ballot
constitutes an expression of the constitutional principle of representative democracy,
the scope of which is defined by EU law itself’. 8 In elaborating the principle laid down
in the Puppinck case, the EUCoJ superseded the underlying conflict between the two
different concepts of the European Parliament and established the autonomy of the
EU democracy.
The practical consequences of this approach are evident: the Court argues that the
declaration of the results of the elections for the EP by the authorities of the Member
States has a declaratory rather than a constitutive character. Consequently, the
Member State concerned may not interfere with the results or impose restrictions
and/or obligations on the elected candidate. On the contrary, the fact that the
publication of the results is of a declaratory nature, implies that the elected member
of the European Parliament automatically enjoys the priviliges and immunities of
article 343 TFEU and of the corresponding Protocol on the privileges and immunities
of the European Union. 9 Thus, the Court finds that the applicant should have been
authorized to leave prison in order to participate in the first meeting of the newly
elected European Parliament and to be inaugurated as a member of that Parliament.
The conclusion which must be drawn from this verdict is that the Member States
of the EU are not only instrumental in the organization of the elections for the
European Parliament, but that they also have to respect the autonomous character of
the EU democracy. In plain terms, the Member States have to refrain from certain
actions, which –although entirely in line with national laws and regulations – have the
effect of undermining the functioning of the EU democracy. In case, the continuation
6
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Act concerning the election of the members of the European Parliament by direct universal
suffrage, annexed to Council Decision 76/787/ECSC, EEC, Euratom of 20 September 1976 (OJ
1976 L 278, p. 1), as last amended by Council Decision 2002/772/EC, Euratom of 25 June and 23
September 2002 (OJ 2002 L 283, p. 1).
The conceptual differences between the European Communities on the one hand and the
European Union on the other hand will be discussed at length in the course of this treatise.
It will be demonstrated hereunder that the EUCoJ regards article 19 (1) TEU in a similar vein as
a concrete expression of the value of the rule of law, also stated in article 2 TEU. Case Portuguese
Judges Association ECLI:EU:C:2018:117 .
Protocol (no 7) on the privileges and immunities of the European Union.
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of the detention of the applicant after his election as member of the European
Parliament was regarded by the EUCoJ as incompatible with EU law.
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3 The Westphalian system of International Relations
It is generally acknowledged in academic theory that paradigm changes tend to be
recognized only after they have taken place. 10 The experience of the EU and its
predecessors may well be regarded as yet another independent confirmation of this
paradoxical practice. The prevailing paradigm in international political theory,
known as the Westphalian system of International Relations, is so dominant that the
vast majority of theorists and practitioners in the field are still convinced that it is
theoretically impossible for the EU to exist. 11 Within the confines of the Westphalian
system a democratic international organization amounts to a contradiction in terms.
As it is impossible to appreciate the consequences of the theoretical vacuum of the
EU without a proper understanding of the prevailing paradigm, this paragraph will
be dedicated to a concise overview of the Westphalian system of International
Relations.
The origins of the Westphalian system date back to the aftermath of the Middle
Ages. 12 Towards the end of this era, which was dominated by Empires and in which
the Church provided shelter in the form of a system of laws and authority, to which
even kings were subjected, religious wars caused havoc all over Europe. During the
Thirty Years War, which raged through the Holy Roman Empire of the German
Nation from 1618 to 1648, Germany lost well over one-third of its population. The
peace, which brought an end to these horrifying atrocities and in which almost all
European states of the time including the Holy See were involved, paved the way for
a new system of relations between states. As the peace negotiations were conducted
in two cities of the region of Westphalia, the new approach became known as the
Westphalian system of International Relations.
The hallmark of the Westphalian system lies in its concept of sovereignty (in Latin
suprema potestas). 13 It holds that the highest power within a state must be one and
indivisible. The French philosopher Jean Bodin (1530-1596) emphasized in his
writings that sovereignty has to be absolute. 14 The concept of sovereign states was

10
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As recently suggested for the field of literary studies by A. van Rooden, Literatuur, Autonomie
en Engagement, Amsterdam 2015.
M. Burgess, Comparative Federalism, Theory and Practice, London 2006. As confirmed by the
verdicts of the German Constitutional Court on the EU, which will be discussed at length in
paragraph 23.
B. Tromp, ‘Het ontstaan en de ontwikkeling van het statenstelsel’ in J. Melissen, Europese
diplomatie: in de schaduw van Westfalen, Assen 2000.
P.H. Kooijmans, Internationaal Publiekrecht, Deventer 2008.
J. Bodin, Les Six Livres de la République, Paris 1576.
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applied to the emerging field of international relations by the Dutch scholar and
diplomat Hugo Grotius (1583-1645), who developed the idea of the ‘society of
nations. 15
In hindsight, Bodin and Grotius may be regarded as the intellectual fathers of the
Westphalian system. In this approach, sovereignty has an internal as well as an
external dimension. Within the state, there is no higher authority than the sovereign,
whether the highest authority is attributed to the king, the people or to parliament. In
the financial field the sovereign has the power to raise taxes. Sovereigns have ‘deep
pockets’ and the debts, which states incur, are described by the markets as ‘sovereign
debts’. The external relations between states are governed by the principles of
equality and reciprocity. Equality between states implies that they should respect each
other’s sovereignty and that they should refrain from interfering in the internal affairs
of their counterparts. Violation of the principle of sovereignty may constitute a
reason for war (casus belli).
In the field of international politics, the Westphalian system proved to be a
fundament for a policy of equilibrium among states. The intention to secure a balance
of power between the largest states in Europe was served by a set of detailed rules
with respect to their conduct towards each other. The ratio behind this policy
appeared to be that, while states had an unalienable right to engage in armed conflict,
warfare should be constrained as much as possible. War was regarded as the
continuation of diplomacy by other means. 16

15
16
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H. Bull, Hugo Grotius and International Relations, Oxford 1990.
C. von Clausewitz, Vom Kriege, Berlin 1832.

4 The Kantian Dilemma of Statehood and International Law
It is a somewhat counterintuitive experience to describe the development of a
historical process, while the actual world has come to a standstill. After the outbreak
of the corona crisis it is becoming more evident by the day that the EU needs its
member states to protect its citizens. One country after another goes into lockdown
and the member states are closing their borders not only for foreigners, but also for
EU citizens of other nationalities. Border controls are back! Travellers without
compelling reasons for entering another member state are being returned at the
frontier. Eurosceptic politicians are posting celebratory tweets to the effect that
‘Schengen won’t survive corona!’ But my task is not to comment on the daily
developments outside my study. Let’s concentrate on the story!
One of the first thinkers to question the wisdom of the Westphalian concept of
international relations was the German philosopher Immanuel Kant. In a remarkably
vivid and witty passage of his 1796 essay On Perpetual Peace Kant compares the socalled civilized nations of Europe to the so-called savages of America and concludes
that the original inhabitants of the new continent behaved in a much more civilized
manner than the belligerent European states. 17 In his efforts to device a blueprint for
a world without war, Kant sketches two options. States could either merge into an allembracing world state or form a federation of free states. As Kant feared that a world
state was likely to result in some form of global despotism, he favoured the creation
of a federation of free states, in which the participating states would be guided by the
desire to ensure lasting peace.
Kant’s influence on contemporary international law can hardly be overestimated.
He is regarded as the intellectual father of the United Nations system and his
philosophical writings continue to inspire both liberal and cosmopolitan thinkers.
For the purposes of the present treatise, it should be emphasized that Kant fully
remained within the limits of the Westphalian paradigm. At the same time he should
be credited for making the first attempt to design a world order, which would
effectively prevent the renewed outbreaks of war. His conclusion that this result could
only be achieved through the creation of a world state or through the foundation of
a federation of free states, has shaped the minds of politicians, idealists and
philosophers, who ventured to create a New Europe after the end of the Second
World War in 1945. In line with the parameters of Kantian thinking, this effort had
either to result in the emergence of a federal European state or in the creation of a
17

I. Kant, Zum Ewigen Frieden, Königsberg 1796.
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Union of Nation-States, propagated by the French president Charles de Gaulle as
l’Europe des Patries. In other words, the dominance of the Westphalian system of
International Relations was so preponderant that it precluded any other option for
international organization. In hindsight it may be suggested that the founding fathers
of post-war Europe and their contemporaries were even not aware of the fact that
they faced a Kantian dilemma of statehood and international law.
The eminent Belgian lawyer Walter van Gerven has amply demonstrated how the
principles of the Westphalian system continue to be incorporated in international
law, notably through the 1933 Montevideo Convention on Rights and Duties of
States. 18 The diplomatic concept had become hard law, thus reinvigorating the notion
of the predominance of the prevailing system of international relations. It was only
after the end of the Second World War that a number of general limitations on the
absolute sovereignty of states were introduced through the Charter of the United
Nations and the Universal Declaration of Human Rights. While the need to protect
human rights induced the United Nations to start curbing the absolute sovereignty of
states, inter alia through the 1948 Convention on the Prevention of Genocide, the 1951
Refugee Convention, the establishment of the International Criminal Court in 1998
and the introduction in the first decade of the 21st century of the responsibility to
protect (R2P), the United Nations continues to be an organization of states within the
paradigm of the Westphalian system of International Relations. 19

18
19
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W. van Gerven, The European Union: a polity of states and peoples, Stanford 2005.
Although the Council of Europe, founded in 1949, goes further than the UN in the effective
protection of human rights, notably through the competences and case law of the European
Court on Human Rights, its concept remains within the confines of the Westphalian system too.

5 The Legacy of Johan Huizinga
Against this background the decision of six Western-European states to share
sovereignty in the field of coal and steel constituted a revolutionary breakthrough of
the traditional pattern of international organization. 20 In their endeavour to
guarantee peace (nie wieder Krieg) the six founding states of the European
Community for Steel and Coal (ECSC) did not merely curb sovereignty, but handed
the exercise of state power to a supranational High Authority, albeit in a limited field
and for a limited period of time. 21
The conditions for the European experiment with sharing the exercise of
sovereignty had been prepared by diplomats of the stature of Jean Monnet, by
politicians such as Winston Churchill, Robert Schuman and Altiero Spinelli and by
leading intellectuals, including Paul Valéry, Ortega y Gasset and the Dutch historian
Johan Huizinga. 22 In his intellectual will, which was posthumously published in 1945,
Huizinga argued that the peacemakers of 1919 had missed a historic opportunity to
secure a stable world order. 23 ‘When they had the chance to renew the system of global
governance, they failed to see that the concept of absolute sovereignty had become
obsolete.’ In consequence, the Peace of Versailles had sown the seeds for policies of
revenge, aggression and, ultimately, a second world war. Huizinga wrote his
testament in internal exile and never returned home. Looking ahead in the final
chapter, he concluded that it would only be possible for the small states of Europe to
obtain safety and security, if they would be integrated in a new legal order with the
larger ones. From the current perspective, it may be concluded that, as a conservative
by heart, Huizinga did not envisage to create the ‘new man’. 24 Instead, he wanted to
change the structures in which people had to live their lives.

20

21
22
23
24

P.J.G. Kapteyn, Kapteyn & VerLoren van Themaat, The Law of the European Union and the
European Communities, Alphen aan den Rijn 2008.
The limitation in time was 50 years. The ECSC indeed ceased to exist on 1 January 2002.
Th. von Vegesack, De intellectuelen 1898-1968, Amsterdam 1989.
J. Huizinga, Geschonden Wereld, Haarlem 1945.
As both communist and fascist politicians propagated in the aftermath of the Great War.
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6 Citizenship and Democracy
For many citizens of the six participating member states the European Communities,
which started to function in the second half of the 20th century, were a distant
institution with all the hallmarks of a bureaucratic bullwark. Hardly anyone would
have associated the Communities at the time with the term ‘democracy’ or with a
passion for politics. However, the emergence of the EC as a technocratic body stood
in sharp contrast to the intentions with which the founding fathers had initiated the
process of European integration. Politicians like Churchill, Spaak, De Gaulle and
Brandt had dedicated their lives and careers to the fight against nazism & fascism and
insisted that the new Europe should be democratic. 25
With the benefit of hindsight this fundamental difference between the intentions
and the outcome may be explained by the circumstance that the initiators of the
process of European integration hardly had an idea about the way in which an
organization of states may evolve towards a transnational democracy. There was no
blueprint or roadmap as something similar had never been done before. The only
intellectual assurance they had was provided by Kant. According to the great German
philosopher states could attain perpetual peace by either merging into a new federal
state or forming a confederation of states. In consequence, the process of European
integration was overshadowed by the Kantian dilemma of statehood and
international law for over fifty years.
While theorists engaged in a seemingly endless academic debate about the
ultimate goal or finalité politique of the EC/EU, the two antagonists, the federalists and
the intergovernmentalists, agreed that there was no other option available (tertium
non datur!). They were unable to see, however, that innovative developments were
taking place in two entirely different semantic fields, namely in the domains of
citizenship and democracy. These subjects did not receive particular attention in the
academic debate. The federalists expected that their United States of Europe would
be democratic and assumed that the citizens of the member states would be happy to
swap their national status for a European citizenship. Their opponents had no
conceptual problems with the ideas of citizenship and democracy either. As citizens
of their national states the peoples of Europe would be able to conduct their lives in
thriving democracies. It is therefore fair to conclude that there was no reason in the
early decades of European cooperation to problematize the concepts of citizenship
and democracy. Even the description by the European Council in 1973 of the –then–
25
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As recently recalled by K. van Zon in: Assembly Required, Institutionalising Representation in
the European Communities, Nijmegen 2019.

Communities as ‘a Union of democratic states’ did not give rise to fundamental
scientific debates. 26 For the intergovernmentalists the description was accurate and
in line with existing theories, whereas the federalists saw it as a fine stepping stone
towards the future United States of Europe, which they envisaged and which –in their
view– was destined to come.

26

L. van Middelaar, Passage naar Europa, Groningen 2009.
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7 Van Gend en Loos Revisited
While the learned protagonists of the two opposing schools continued for decades to
indulge in their ideological debates, 27 the Court of Justice of the Communities tried
to account for the consequences of the deviation from the Westphalian system, which
the pooling of sovereignty implied. Merely five years after the entry into force of the
Treaty of Rome the Court established that, by transferring the exercise of sovereign
powers to the European Economic Community in a limited number of fields, the
Member States had in fact created an autonomous legal order of international law.
As the verdict in the case Van Gend en Loos of 2 February 1963 laid the juridical
foundation for the emergence of the EC/EU as a democratic polity in international
law, it may be useful to recall the Courts line of reasoning at this juncture. 28 The Court
started its considerations by pointing out that the Treaty of Rome is more than a
traditional treaty as it does not only create mutual obligations between the
contracting states, but also affects the citizens of these states. In reaching this
conclusion, the Court attached decisive significance to the preamble of the treaty,
‘which refers not only to governments, but also to peoples’. The difference between
traditional treaties and the new European approach could not have been made any
clearer! The Court finds confirmation for this conclusion in the evidence that the
EEC had been given ‘institutions endowed with sovereign rights, the exercise of
which affects Member States and also their citizens’.
So, the principle of duality has been accentuated by the Court as early as 1963. 29
The process of European integration should not be perceived in terms of the
Westphalian opposition of either-or, but rather in terms of the inclusive and-and
approach. This principle is especially relevant for the citizens. The Court approached
them not merely as subjects of the Member States –as traditional law would have had
it–, but also as participants in the Community. After all, they were ‘called upon to
cooperate in its functioning through the intermediary of the European Parliament
and the Economic and Social Committee’. In the same vein, the law of the
Communities did not only intend to impose obligations on these participants in the

27

28

29
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For practical purposes they agreed to disagree and to describe the EC/EU with an empty term
as an organization sui generis or ava raris.
ECLI:EU:C:1963:1 The fact that the EUCoJ organized a legal seminar in order to mark the 50th
anniversary of the verdict may form an indication for the importance the present magistrates
are attaching to the achievements of their predecessors.
As accentuated from his perspective by D. Grimm, EZB-Urteil: Jetzt war es so weit, FAZ 18 May
2020.

Community, but also envisaged ‘to confer rights upon them, which will become part
of their legal heritage’.
In the case Costa v E.N.E.L., which was decided upon in 1964, the Court
confirmed its perception of the autonomy of the legal order of the Communities by
establishing that European law has direct effect and, in case of conflict, takes
precedence over national law. 30 In this way the Court ensured that there would be
uniformity of interpretation within the autonomous legal order of the Communities.
The duality implied in this approach is that the national courts of the member states
participating in the Communities were to function as the highest judge with respect
to national laws and regulations, whereas the EC Court of Justice would have the last
say in matters of European law.
The significance of the Court’s jurisprudence may be summarized for the
purposes of this treatise in the following two sentences: by underlining that the
subjects of the Member States have a role to play in the functioning of the emerging
polity, the Court prepared the ground for the introduction of EU citizenship. In the
same vein, the Court also sketched the outlines of a democratic polity beyond the
state. In hindsight it almost seems as if the Court intended to encourage the member
states to proceed on their common journey by exploring the uncharted waters before
them. From this perspective it is tempting to suggest that the EUCoJ has led the way
once more almost sixty years onward by establishing in the cases Puppinck and
Junqueras Vies that the EU has an autonomous democracy.

30

ECLI:EU:C:1964:66.
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8 The Theory of Democratic Integration
Whereas the intergovernmentalists and the federalists persisted in their dogmatic
attitudes, more realistic scientists and politicians tried to analyze in the Aristotelian
tradition what was actually ‘happening on the ground’. In his inaugural lecture,
delivered in 1964, Jos Kapteyn kept his distance from the Platonian debate about the
ultimate goal of the EC/EU and stressed the need for development of the new polity
in a ‘healthy democratic direction’. 31 In his view the necessity of improved
mechanisms of democratic control was all the stronger, since the responsibilities in
an increasing number of fields were transferred from the national democratic level to
that of the Communities.
In her Europe Lecture, which she gave in The Hague in 2005, the then President of
Ireland Mary Robinson underlined that the growth of the emerging polity should take
place in an organic way. 32 She notably argued that there must be a dynamic, which
triggers the growth from within. A decade earlier Jacques Delors had already called
for an effort to ‘give Europe a soul’. His plea was heeded by the Czech President
Vaclav Havel, who said that, ‘as Europe goes ahead with its unification, it has to
rediscover, consciously embrace and in some way to articulate its soul or its spirit, its
underlying idea, its purpose and its inner ethos’. 33
Considering that the European Council had defined the EC in 1973 as a ‘Union of
democratic states’ and taking into account that the Court of Justice had sketched the
blueprint for a democratic polity beyond the state in the Van Gend en Loos-case of
1963, it seems fair to suggest that the dynamic which triggers the evolution from
within should consist of the concept of democracy. The obvious suggestion, that little
purpose is served by governing a union of democratic states in an undemocratic
manner, may be underpinned by two considerations of a theoretical nature. It should
in the first place be recalled that the essence of democratic rule is that the citizens are
the authors of the laws which they obey. 34 The decision of the European Council to
describe the Communities as an organization of democratic states implies that the
citizens of the member states are ‘the authors’ of the process of European integration.
It follows that, if the citizens of the member states transfer the exercise of power in a
steadily increasing number of fields to the level of a new polity, the governance of that

31

32
33
34
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P.J.G. Kapteyn, Internationale en supranationale variaties op een parlementair-democratisch
thema, Leiden 1964.
Mary Robinson, Europe Lecture 2005, www.europelecture.com.
As quoted by Mary Robinson in her 2005 Europe Lecture.
E.H.M. Hirsch Ballin, Citizens’ rights and the right to be a citizen, Leiden 2014.

emerging entity should be democratic too. 35 Citizens cannot split themselves in an
authoritarian and a democratic part. In the same vein, justice cannot be delivered
simultaneously in a dictatorial and a democratic way. They have fought for self-rule
and democracy for centuries and cannot be asked or forced to give up their individual
rights and freedoms, including the right to determine their own future, for the sake of
international cooperation. From their perspective, European integration can only be
allowed, encouraged and enjoyed if the system of governance at the European level
meets similar requirements of democracy and the rule of law as as those of the states
of their nationality are obliged to meet. In consequence, the citizens form the logical
justification for the leading principle of the theory of democratic integration that, if
two or more democratic states agree to share the exercise of sovereignty in an ever
wider number of fields in order to attain common goals, the organization they
establish for that purpose should be democratic too.

35

Inspired by congenial consideratons the German philosopher Jürgen Habermas suggests to
hold a perpetual inner dialogue of the citizens in their capacity of citizen of a member state
participating in the EU on the one hand and of EU citizen on the other hand. J. Habermas, Zur
Verfassung Europas, Berlin 2011.

19

9 Decades of Stalemate and Deadlock
From the perspective of the present author, who enjoys all the benefits of the
digitalization of knowledge despite the isolation of the lockdown, necessitated by the
outbreak of the coronavirus, it seems almost beyond belief that the new paradigm has
not yet found its way to the textbooks of the universities in Europe and abroad. If the
lack of imagination and originality, displayed by the lawyers, the political theorists,
the historians and the philosophers engaged in the study of the EU, is to serve any
purpose, it will be that they have proven beyond doubt that changes of paradigm are
only seen, recognized and analyzed by the academic community once they have come
to the fore.
Despite the clear signals concerning its dual approach towards the process of
European integration, which the Court kept on giving, 36 the federalists and the
intergovernmentalists continued their struggle for the direction of the EC/EU
unabatedly. The battle reached a new peak at the time of the conclusion of the 1992
Maastricht Treaty. While the leaders of France and Germany had agreed to include
the words ‘federal vocation’ in the preamble, 37 the British PM John Major insisted that
the original formula of ‘ever closer union’ should be maintained. 38 A decade onward,
the German Foreign Minister Joschka Fisher ignited the fire once more by making a
passionate plea for a federal Europe in his Humboldt-speech of May 2000. 39 In the
ensuing debate, the French Foreign Minister Chevenement highlighted the prevailing
uncertainty by writing in leading newspapers that ‘Europe is a thing for which lawyers
have no name’. 40
The study, which the Belgian political scientist Paul Magnette published in 2005,
only served to accentuate and deepen the existing impasse. He gave his book the
promising title ‘What is the European Union?’, but failed to answer the question he
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posed. 41 Although Magnette concluded his book well before the European Council
decided to withdraw the ill-fated Constitution for Europe and to replace it with the
2007 Lisbon Treaty, his arguments have been echoed by subsequent authors from
various disciplines.
Elaborating on the Indian parable of the blind men and the elephant, the Finnish
lawyers Rosas and Armati suggested on the final page of their study on EU
Constitutional Law that ‘it will have to be seriously doubted whether it will ever be
possible to determine the nature of the EU’. 42 As a political scientist, the Italian
scholar Simona Piattoni argued in the closing essay of a collection of thorough and
thoughtful articles about the democratic principles and institutional architectures of
the European Union, published in 2015, that ‘the nature of the EU has not yet been
identified’. 43 Her findings were corroborated by her British colleagues Bellamy and
Lacey, who concluded in an equally thorough book on the state of academic affairs
with respect to the study of the EU that ‘although we are able to speak about the
European Union and political theory, we are still in want of a political theory of the
European Union’. 44 An unprecedented intellectual low had been achieved a few years
earlier, when the American scholar Jo Weiler emphasized at the height of the financial
crisis that ‘democracy is not in the legal DNA of the EU’. 45
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10 The Euro Crisis
European integration is not an experiment in a laboratory under artificial
circumstances. It is, on the contrary, a persistent endeavour to change the political
structures in which people have to live their lives. Seen from this angle, Europe has
changed beyond recognition. The old continent, which consisted of numerous
belligerent nations and which used to be described by gloomy German philosophers
as ‘das Abendland’, 46 is reinventing itself as the first democratic regional organization
in the world. If the effort succeeds, the EU may indeed form the missing link between
national states and the system of the United Nations, as suggested by Peter Sloterdijk
in his pamphlet ‘If Europe Awakes’. 47
However, Europe can only attain this goal, if it also develops a corresponding way
of thinking. It is not sufficient to create a new reality ‘on the ground’, but there should
also be a political philosophy to sustain it. The French diplomat and political theorist
Alexis de Tocqueville famously wrote that it is often easier to make something new
than to find the appropriate name for it. 48 If his observation contains any substance,
then the development of an own and distinct political theory for the EU may even
pose a greater challenge.
The crisis concerning the single currency of the EU provides evidence for this
thesis in the monetary-financial field. At the time of the Maastricht Treaty, the
introduction of a single currency was regarded by European leaders as the crown on
the internal market. Traditional financial theorists, however, insisted that national
currencies should be backed by national ‘sovereigns’. 49 After an initial period of
success, during which politicians and bankers were lured into complacency, the
financial crisis of 2008 turned the new currency upside down. Government leaders
and ministers of Finance suddenly realized that they were unable to defend the single
currency, for the benefit of which they had given up their national currencies. When
Herman van Rompuy assumed office as the first permanent President of the
European Council in December 2009, he found ‘the toolbox empty’. 50
During the hectic months and years, which followed and in which many
emergency weekend meetings had to produce results before the markets reopened on
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Monday morning, the conviction gained momentum that the experiment with the
shared financial sovereignty had utterly failed. The markets could not detect any
‘sovereign’ behind the euro and monetary theorists questioned whether the euro was
actually any more than a ‘currency without a state’. 51 Pursuing this line of thought,
proponents of the traditional paradigm in international financial relations concluded
that it was time for Europe to come to its senses and to ‘return to Westphalia’. 52
Although they realized that, if the euro would fall, the EU was to collapse as well, 53
it took the government leaders, the Eurogroup and the ECB more than five full years
to stem the crisis. During the tiresome process, however, the EU and euro area leaders
did not give in to suggestions to follow the easy way out by introducing eurobonds
and by turning the EMU into a transfer union. Instead, they carved out their own path
by adopting a number of measures, including the conclusion of the intergovernmental
Treaty on Stability, Coordination and Governance in 2012 as well as the
establishment of the European Stability Mechanism and the creation of the Banking
Union later that year. In doing so, they combined the principles of national
accountability and European solidarity in an entirely new manner. In technical terms,
they demonstrated that they regarded themselves as –in post-Westphalian terms–
‘the joint sovereign behind the euro’. 54 Moreover, the markets showed confidence in
the assurance of the ECB-President Draghi that his bank was prepared to do
‘whatever it takes’ within its mandate to preserve the euro. In terms of De Tocqueville,
the EU had not only introduced a new kind of currency, but its member states and its
institutions had also demonstrated their determination to defend and uphold it.
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11 The Tragedy of Brexit
It seems an ironic twist of history that the British Prime Minister David Cameron
announced his decision to organize a referendum about the continuation of the UK’s
membership of the EU only a few months after an air of normality had returned to
the financial markets. His personal considerations to call an in-or-out referendum
were entirely of a ‘Westphalian’ nature. In his Bloomsberg-speech Cameron made
clear that he wanted the UK to remain in the EU on condition that the Union should
return to the concept of a free trade organization. 55
The British Prime-Minister was apparently not aware of the internal contradiction
in his approach. He denounced the European Union as an undemocratic
organization, but simultaneously said that he wanted to remain in the EU if it became
an undemocratic organization. However, in the Westphalian approach the kind of
free trade area, which Cameron envisaged, is by definition undemocratic. It merely
creates obligations between states, but does not involve citizens. It has no parliament,
but a Secretariat-General. So, while the participating states in a free trade
organization may or may not be democratic, the organization as such has no
democratic aspirations whatsoever. It is therefore contradictory for any politician and
notably for a Prime Minister to criticize an international organization for its
undemocratic character, while pledging at the same time support for that
organization on condition that it should become undemocratic.
Cameron focused his criticism on the phrase ‘ever closer union’. According to the
preamble of the Treaty of Rome, the participants in the Communities are ‘determined
to lay the foundations for an ever closer union among the peoples of Europe’.
Whereas his predecessor and fellow-Conservative John Major had gone to great
lengths during the final preparations for the Maastricht Treaty to ensure that the term
should be retained, Cameron portrayed it as the last stage on the way to a federal
European state. The tragedy of Brexit from a conceptual point of view is that the
political leaders of the EU institutions and the member states were unable to refute
these allegations. Some of them, notably the Dutch Prime Minister Rutte, even
endorsed Cameron’s approach. 56
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12 Ever closer union
The EU has paid a high price for its inability to explain and defend its own democratic
credentials. The members of the European Council had to learn the hard way that –
as De Tocqueville aptly suggested – it is far from sufficient to create something new.
In addition you also have to make it your own. Unfortunately but not surprisingly,
however, a meeting of the Heads of State and Government is not the most suitable
place for internalizing a new concept of transnational democracy. If anything, this
experience shows that the European Council should not remain the equivalent of a
‘gathering of the Gods on Mount Olympus’. On a similar note, the EU is not an
organization for the promotion of the national interest of its member states as
Cameron used to suggest and Rutte continues to propagate. In consequence, the
political leaders of the democratic member states should also assume responsibility
for the democratic functioning of the Union and should ensure the integration of their
Council in the democratic structures of the EU.
Should these leaders not have been entrenched in the Westphalian deadlock for so
long, they could have argued that, instead of forming an undemocratic body, the EU
is becoming the first democratic international organization in the world. The
conceptual hallmark of the EU lies in its dual democratic legitimation. It is built on the
principle that the governance of the Union has to comply with similar requirements
of democracy and the rule of law as the Union demands its member states to meet.
The determination to lay the foundations for an ever closer union among the peoples
of Europe, as expressed in the preamble of the Treaty of Rome, has not resulted in the
creation of a federal SuperState, but –as the verdicts of the EUCoJ in the cases of
Puppinck and Junqueras Vies confirm– in the emergence of an autonomous European
democracy. In a similar way as the novelty of the EU in the financial field lies in the
concept of joint sovereignty, its innovation in the domain of democracy consists of
the notion of dual democratic legitimation. The solution of the conceptual
predicament of the founding fathers and the subsequent democratic deficit has been
identified therefore, while the work was in progress. In hindsight it may seem simple
and self-evident, but the shared exercise of sovereignty has been complemented in the
framework of the EC/EU by the construction of a system of dual democracy.

because of our jobs and our security’. Adding under the present circumstances: “And for corona
of course” (Press Conference 12 May 2020).
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13 Changing Perspectives
So, the tacit agreement to stall the debate about the future of Europe by portraying
the EC/EU as an organization sui generis has in the long run contributed to the
continuation of the paralyzing enigma that the EU works in practice, although it is
theoretically impossible for the Union to exist. Instead of accepting the outcome of
the diplomatic solution of agreeing to disagree as inevitable, academics should have
explored ways and means to overcome the prevailing deadlock. They should have
applied one of the most essential principles of academic research, namely that
paradigms unable to explain reality should be replaced. Rather than denying reality in
the name of theory they should perceive the existing phenomena in a different
manner or from a new angle. In the case of the European Union, the way to proceed
seems pretty obvious. As the EU is composed of both states and citizens, it should be
endeavoured to substitute the civic perspective of democracy and human rights for
the outdated Westphalian paradigm of diplomats.
An initial effort to account for the consequences of European integration for the
citizens and to explore the possibilities for these citizens to participate in the process
has been undertaken by the Commission Adonnino. In the aftermath of the second
direct elections for the European Parliament in 1984, which had seen a
disappointingly low turn-out, the European Council entrusted a commission under
the presidency of the Italian veteran Adonnino to come up with ideas and suggestions
for bringing Europe closer to its citizens.
At first sight the language used in the report ‘Towards a People’s Europe’ seems to
point at a conceptual change of approach. By frequently using the term ‘Community
citizens’, the report appears to suggest that it addresses the citizens in their capacity
of citizens of the Communities. This impression is corroborated by the fact that the
final part of the recommendations contains a number of proposals to strengthen the
European identity, notably the introduction of an anthem and a flag. 57
However, the mindset of the authors of the report proved to be entirely
Westphalian. Their recommendations related only to the citizens of the Member
States participating in the Communities. In other words, the citizens were not
addressed as stakeholders in ‘their’ Communities, but merely as bearers of economic
rights, notably the right of free movement. In consequence, the report proposed such
measures as the facilitation of border control, the exchange of students (Erasmus) as
well as the twinning of cities and the joint commemoration of victims of the Second
World War. In effect, the use of the term ‘Community citizens’ only served to
57
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highlight the deep divide between the institutions of the Communities and the
citizens of the Member States.
The ‘spell’ of the Westphalian paradigm proved to be so strong that even the
Heads of Government or State, who signed the Treaty on European Union in
Maastricht in February 1992, regarded the introduction of EU citizenship as a
measure to improve the position of nationals of the member states residing in other
EU countries. 58 Notwithstanding the blueprint drafted by the Court of Justice in 1963
the signatories of the Maastricht Treaty had no intention whatsoever to lay the
foundations for a democratic system at the level of the Union. Actually, the word
‘democracy’ only appears twice in the Maastricht Treaty. In consequence, critical
commentators suggested not without irony that the EU did not fulfill the criteria for
membership of the Union! 59 A clearer signal of the prevailing democratic deficit of
the EU could hardly have been given. In fact, the Maastricht Treaty by virtue of which
the European Union was founded exposed the democratic deficit of the emerging
polity in its most elementary form.
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14 A Citizens’ Narrative of the EU
Whereas the study of the EU through the traditional Westphalian lens leads from one
anomaly to another, the theory of democratic integration presents a coherent
explanatory model for the evolution of the EC/EU from an organization of states
sharing the exercise of sovereignty in a limited field to a transnational democracy
consisting of 27 member states and 450 million citizens. It demonstrates that the
pursuit of democracy is the dynamic which activates the process from within and
offers a new narrative of the EU, capable of constructing a bond between the citizens
and their Union. The new story may be told along the following lines.
European integration was triggered by the great wars of the 20th century. The aim
of the experiment with pooling sovereignty was to make the renewed outbreak of war
between the archrivals France and Germany not only theoretically unthinkable, but
also materially impossible. For the citizens, sharing the exercise of sovereignty in a
limited number of fields through the cooperation in the European Coal and Steel
Community proved to be a reasonable price to pay for the guarantee of peace.
The decision to broaden the experiment with the shared exercise of sovereignty to
the whole of the economy implied a change in the character of the emerging polity
from an alliance for the prevention of war to an association for the promotion of
economic prosperity. In the preamble of the Treaty of Rome, which was signed in
1957, the six participating states expressed their determination to lay the foundations
for an ever closer union among the peoples of Europe. In line with this goal they
invited all European states, which shared their ideals, to join the new organization.
For practical reasons, the member states decided in 1965 to merge the three
Communities, which they had established among themselves, into one institutional
set-up. 60 Conscious of the political divisions between ‘East’ and ‘West’ in Europe,
which were symbolized at the time by the Iron Curtain, they presented themselves to
the outer world in 1973 as a ‘Union of democratic states’. 61 They notably expressed
their determination to defend the principles of representative democracy, of the rule
of law, of social justice and of respect for human rights, thereby defining these values
as fundamental elements of the European identity.
The first decision with respect to the construction of their new polity, which the
political leaders of the –by now– nine Member States gathered in the European
Communities took, was to give their organization some form of democratic
legitimacy too. As democratically elected leaders of democratic states they apparently
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felt the need to ensure that the international organization, to which they had trusted
the exercise of sovereignty in an increasing number of fields, should be democratic
too. To this effect, they changed the character of the existing Parliamentary
Assemblee of the Communities into a directly elected Parliament. 62 According to the
1976 Act concerning the elections of the Members of the European Parliament by
direct universal suffrage the candidates were to be chosen in each Member State by
the citizens of that particular state. 63 This approach was mirrored in article 137 of the
1992 Maastricht Treaty, which prescribed that the European Parliament ‘shall consist
of representatives of the peoples of the States brought together in the Community’.
So, in this construction the democratic legitimacy of the Communities had to be
provided by the citizens of the Member States. It could therefore be argued, as
Kalypso Nikolaïdis forcefully did, that the hallmark of the emerging polity laid in its
‘demoi-cracy’. 64
The next and necessary step towards a democratic polity in international law was
taken through the Single European Act of 1987. It addressed the longstanding issue
of the national veto as a remnant of the Westphalian concept of international
organization. In traditional unions of states each member state has the right of veto.
The classical approach of sovereignty implies that states cannot be bound against
their will. The French President De Gaulle had invoked that concept in 1965 on
creating his ‘policy of the empty chair’. 65 The compromise found in 1966 effectively
sanctioned the practice of national vetoes in the Communities. In the meantime,
however, the European Parliament had been given direct democratic legitimation. As
national vetoes and democratic control are obviously incompatible, the introduction
of qualified majority voting in a number of fields constituted a second decisive
deviaton from the traditional Westphalian approach. 66
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15 The Danish Contribution to Dual Democracy
Hardly ever in the history of Europe has a multilateral agreement between states
caused so much confusion and misunderstanding as the Treaty of Maastricht. In
hindsight, the political leaders of the –by then– twelve member states should be
simultaneously commended and criticized. They deserve praise for taking the right
decision and should be rebuked for doing so for the wrong reasons. Apparently, the
Heads of State and Government participating in the deliberations were still wavering
between the traditional Westphalian system and the emerging European Model of
Transnational Governance. They had one foot in the future and one in the past.
The 1992 Treaty on European Union introduces EU citizenship. Article 8 TEU
proudly proclaims that every person holding the nationality of a Member State shall
be a citizen of the Union. At first glance this bold step is fully in line with the blueprint
devised by the Court of Justice in the Van Gend en Loos-verdict. The subjects of the
Member States, who were called upon to contribute to the functioning of the
Communities, were promoted to citizens of the Union, destined to transform the new
EU into a democratic polity. This evolution also seems to be consistent with the
primary principle of the theory of democratic integration that, if two or more
democratic states agree to share the exercise of sovereignty in a number of fields in
order to attain common goals, the organization they establish for this purpose should
be democratic too.
Appearances tend to deceive, even when lawyers are drafting treaties. The motives
for introducing EU citizenship were not related to the desire of the members of the
European Council to construct a system of dual democracy for the EU, but to their
wish ‘to strengthen the protection of the rights and the interests of the nationals of its
Member States’. 67 In order to implement this intention article 8 TEU lists a number
of rights of the new citizens, notably the right of freedom of movement and residence.
As these rights had already been conferred on these citizens in their previous capacity
of subjects of the Member States participating in the Communities, critical EU
watchers concluded that the mountain had given birth to a mouse and that the
introduction of EU citizenship was hardly anymore than a pie in the sky. 68
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Thanks to the democratic processes required for the ratification of treaties among
member states of the EU, however, the contradiction between the introduction of EU
citizenship and the Council’s motivation for it has been resolved before it could
become part of the legal heritage of the Union. In a referendum, held in 1992, the
Danish voters rejected the Maastricht Treaty out of the fear that the introduction of
EU citizenship would replace their national status and that the Kingdom of Denmark
was to be dissolved in order to become a province of some anonymous federal State
of Europe. The Danish government informed the Council about the rejection in a
unilateral declaration, in which it stated that ‘Citizenship of the Union is a political
and legal concept which is entirely different from the concept of citizenship within
the meaning of the Constitution of the Kingdom of Denmark and of the Danish legal
system. Nothing in the Treaty on European Union implies or foresees an undertaking
to create a citizenship of the Union in the sense of citizenship of a nation-State’. 69 In
its reaction the European Council refrained from recalling its original intention and
confirmed instead that EU citizenship does not take the place of national
citizenship. 70 By tacitly admitting under pressure of the Danish voters that the
original motivation for the introduction of EU citizenship had given cause for
misinterpretation, the Council returned to the blueprint of the Court of Justice and
paved the way for the evolution towards a democratic Union. Confident that they had
fended off a federal take-over, the Danish voters approved the Maastricht Treaty in a
second referendum. Their effort has had a lasting result. Article 9 of the present
Treaty on European Union echoes their intuitive resistance by stipulating that
‘citizenship of the Union shall be additional to and not replace national citizenship’.
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16 A Union of States and of Peoples
While his twitteraccount displays tweets from government leaders and
commentators that the European Council has agreed to create a Recovery Fund for
combatting the financial consequences of the corona crisis, the author considers
recalling that the basic lesson to be drawn from this episode for international
organization is that citizenship constitutes a conditio sine qua non for democracy. No
democracy without citizens! It should also be realized that the evolution of an
international organization to a transnational democracy does not happen overnight,
but forms the result of a slow organic process. According to the theory of democratic
integration the driving force which triggers this process from within is the desire of
democratic people to conduct their lives in accordance with the laws they have given
themselves.
In the case of the EC/EU the evolution from an organization of democratic states
to a European democracy required the intermediate stage of a Union of states and
peoples. While the Maastricht Treaty introduced EU citizenship as an additional
status for the subjects of the Member States participating in the Union, it construed
the new polity as a union in which the states and the peoples of Europe played a
pivotal role. The term ‘peoples’ is used with respect to three situations. The preamble
speaks, as mentioned earlier, about the determination of the contracting parties to lay
the foundations for an ever closer union among the peoples of Europe. The phrase is
also integrated in the first article of the TEU, which goes on by stipulating that ‘the
task of the Union shall be to organize (…) relations between the Member States and
their peoples’. Lastly, article 137 TEU prescribes that the European Parliament shall
consist of ‘representatives of the peoples of the States brought together in the
Community’.
Under the umbrella of the states-and-peoples formula, the concept of citizenship
and democracy could develop in a natural and organic manner. The Copenhagen
criteria for the admission of new member states, which had become necessary after
the implosion of the former USSR and the dismantling of the Warsaw-Pact,
underlined that respect for democracy and the rule of law are essential conditions for
accession. The Council notably stated that membership requires ‘that the candidate
country has achieved stability of institutions guaranteeing democracy, the rule of law,
human rights and respect for and protection of minorities. 71 In 1997, the Treaty of
Amsterdam corrected the original sin of ‘Maastricht’ by including democracy in the
core values of the EU proper. Simultaneously, it introduced a procedure for ensuring
71
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the continued and persistent observation of the EU values by the existing Member
States. 72
The boldest effort to turn the letter of the treaty provision concerning EU
citizenship into democratic reality was undertaken by the Convention for the
Drafting of the Charter of Fundamental Rights of the European Union. 73 The Charter
was proclaimed in December 2000 at the summit in Nice and contains a catalogue of
the rights and freedoms of the newly created citizens in their relations with the EU
and the Member States. The preamble of the Charter is especially relevant in the
context of the present treatise as it states in an almost self-evident manner that ‘the
European Union is based on the principles of democracy and the rule of law’. So, the
Charter is the first diplomatic document in legal history to attribute the concepts of
citizenship and democracy to an international organization. While the advocates of
the Westphalian paradigm emphasize that these concepts can only come to fruition
within the borders of a sovereign state, the Charter crosses the Rubicon by
unequivocally applying them to an organization of states. The Charter is in other
words the first covenant in the history of the EU, which includes these principles in
the juridical foundation of the Union. As the Charter has been incorporated in the
2007 Lisbon Treaty and consequently has the same value as treaties, the breach with
the Westphalian template has become definitive and irreversible. 74 From that
moment on the question, whether it is possible for the EU to function as a democracy
without forming a state, could be answered in a positive way. In terms of the Charter,
the purpose of the EU is to become a democratic Union of democratic States.
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17 The Lisbon Treaty as Deviation from the Westphalian Paradigm
The Treaty of Lisbon owes its existence to the rejection of the so-called Constitution
for Europe by the French and the Dutch voters in the spring of 2005. In a similar way
as the Danes had done in 1992, the citizens of the French Republic and the Kingdom
of The Netherlands prevented –what they saw as– yet another attempt of the
European Council to create a federal European State. The conceptual novelty of the
new treaty is that it construes the EU as a democracy without turning the Union into
a state. 75 Title II TEU contains the provisions on the democratic principles of the EU,
whereas article 4 prescribes the Union to respect the national identities of the
Member States. From their end the Member States have to adhere to the values of the
EU as encapsulated in article 2, including human dignity, freedom, democracy and the
rule of law.
In line with these fundamental alterations the Treaty also changes the relationship
between the citizens and the Union. Instead of being perceived as persons belonging
to the peoples of the Member States participating in the Community, as article 137 of
the Maastricht Treaty used to say, the citizens are now regarded as ‘cives Europaei’,
as citizens of the Union. 76 Indeed, this status does not replace national citizenship, but
is additional inasmuch as it regards the relation between the citizens and the Union.
So, EU citizenship has been created as a functional status: it is applicable within the
scope of EU law only and it enables the EU to function on a democratic basis. Despite
the complications, which the transition from the concept of a ‘Union of states and
peoples’ to a ‘Union of states and citizens’ would entail, there is ample reason to
conclude that the Lisbon Treaty reconstructs the system of governance of the EU as
an autonomous democracy. 77
In the course of the years the EU has established the tradition of describing each
treaty in its preamble as a ‘new stage in the process of creating an ever closer union
among the peoples of Europe’. The evolutionary character of growth, which this
practice entails, may be accentuated by a survey of the stages in the construction of
the EC/EU, which gradually led to the emergence of a new polity in international law
beyond the Westphalian paradigm:
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As confirmed by the EUCoJ in 2014: ECLI:EU:C:2014:2454, para 156, in which the Court
considers that ‘the EU is, under international law, by its very nature precluded from being
regarded as a State’.
K. Lenaerts, ‘Civis Europaeus sum’: from the Cross-border link to the Status of Citizen of the
Union, in: Constitutionalising the EU judicial system, Cardonnel, Rosas & Wahl, Oxford 2012.
A number of these complications will be analyzed hereunder.

1952: ECSC: introduction of the practice of sharing sovereignty (albeit in a limited
field and for a limited period of time)
1963: Court of Justice describes the Communities as an autonomous legal order
1973: Qualification of the Communities by the European Council as a Union of
democratic States
1979: Election of the European Parliament through direct elections
1987: Single Act introduces Qualified Majority Voting in a number of fields
1992: Maastricht Treaty establishes EU citizenship
1997: Amsterdam Treaty includes the concept of democracy in the core values of the
EU
2000: Proclamation of the Charter of Fundamental Rights of the EU at the summit
of Nice
2007: Lisbon Treaty lays down the democratic principles of the EU
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18 The Pursuit of Perpetual Peace
Theories in the field of international law and relations should not only be able to
explain the past, but they should also provide guidance with respect to the solution of
contemporary problems. If the Conference on the Future of Europe gets under way,
once the corona crisis has been overcome or –at least– tamed, the theory of
democratic integration may be especially useful in identifying the hurdles and
stumbling blocks resulting from the transition of the EU from a ‘Union of democratic
states’ via a ‘Union of states and peoples’ to a ‘Union of states and citizens’.
Moreover, the new theory sheds fresh light on the deadlocked debate about the
end goal or finalité politique of the EU. It is no longer necessary or responsible to
suggest that citizens and politicians have to choose between the deconstruction of the
member states or the dismantling of the Union. 78 It will be proposed that, instead of
being destined to become either a federal state or a confederal union of states, the EU
has provided itself with the opportunity of evolving beyond the Westphalian
paradigm to the first democratic international organization in the world. The fact that
Kant did not and could not foresee this possibility in his study about the pursuit of
perpetual peace, should not prevent political theorists and international lawyers from
acknowledging the option now that it has materialized in the real world. In other
words, the power of paradigm should not preclude academics and politicians from
identifying new realities on the ground. Good academic practises require instead that
paradigms, no longer capable of explaining reality, should be replaced. The
forthcoming Conference on the Future of Europe offers the EU an excellent
opportunity to put this principle into practice.
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The first option is defended by U. Guérot, Warum Europa eine Republik werden muss,
München 2016. In a recent online interview: ‘The answer is to deconstruct Germany’.
www.greeneuropeanjournal.eu.

19 The Reconstruction of Citizenship
Evolutionary processes do not respond to the Archimedean law that the shortest
distance between two points is a straight line. While specific developments may seem
plausible in hindsight, they are often hard if not impossible to predict. Taking these
considerations to heart, it may be useful to analyze two theoretical problems, which
result from the EU’s transition from a ‘Union of democratic states’ via a ‘Union of
states and peoples’ to a ‘Union of states and citizens’. These contemporary obstacles
consist of the nature of EU citizenship and the electoral system of the European
Union.
The evolution of the additional status of the subjects of the Member States
participating in the Communities from ‘market people’ to full-fledged citizens of the
Union may serve to symbolize the change of paradigm in the construction of the EU,
which has already been realized. Initially, the subjects of the Member States were
granted freedom of movement as participants in the internal market. 79 These
individuals could only enjoy the legal protection provided by European law, once they
had taken up employment in another member state of the Communities. Unlikely as
it may seem from the present perspective, they had to cross a border in order to
‘activate their European status’. 80
It took the EUCoJ ten long years after the conclusion of the Maastricht Treaty to
establish that EU citizenship had become the fundamental status of the nationals of
the member states. 81 Once this breakthrough had been achieved, the Court linked the
rights of EU citizens directly to their fundamental status and ruled that EU law
‘precludes national measures which have the effect of depriving citizens of the Union
of the genuine enjoyment of these rights’. 82 This view is balanced by the limitation laid
down in the case Pelckmans Turnhout that ‘Member States are only required to
respect fundamental rights defined in the context of the Union, when they act in the
scope of Union law’. 83 The development that subjects of the member states had to
cross an internal border in order to activate their European status, while Mr
Junqueras Vies could invoke the protection of Union law from within his prison cell,
forms undisputable prove that the change of paradigm with respect to the status of
the citizens in European law has been implemented indeed.
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R. Fernhout, De Verenigde Staten van Europa zijn begonnen, maar voor wie? Zwolle 1992.
W.T. Eijsbouts, Onze primaire hoedanigheid, Leiden 2011.
Case Grzelczyk, ECLI:EU:C:2001:458.
Extensively in: J. Hoeksma, From Common Market to Common Democracy, Oisterwijk 2016.
Case Pelckmans Turnhout, ECLI:EU:C:2014:304.
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20 The Electoral System of the EU
The transformation of the additional status of the subjects of the member states of the
EC/EU to EU citizens has not only had great consequences for the legal status of the
citizens, but also for their political involvement in the functioning of the Union. In
fact, the ramifications of the changes in the political construction of the EU are so
fundamental that the relevant EU institutions decided after the 2019 EP-elections and
the subsequent formation of the Commission Von der Leyen to convene a
Conference on the Future of Europe in order to address them.
However, the political struggle between the European Parliament and the
European Council about the nomination of the new president of the European
Commission in the wake of the 2019 EP-elections was a battle by default. It was not
meant to happen and it should not have happened indeed. Yet, the fact that it broke
out in such a public and uncompromising manner may serve as an indication for the
ferocity with which two visions on the construction of the EU were colliding.
The European Council based its position on the Act on the election of the
Members of the European Parliament, which was adopted in 1976 at the time of the
European Communities. 84 In contrast, the European Parliament had conducted the
2019 elections on the basis of the 2007 Lisbon Treaty. The conflict between the two
institutions originated from the fact that the 1976 Act regards the members of the EP
as ‘representatives of the peoples of the States brought together in the Community’,
as article 137 of the Maastricht Treaty postulated, while the Lisbon Treaty creates a
direct link between the citizens and their Union. Article 14 TEU leaves no doubt that
the EP shall be composed of representatives of the Unions’ citizens. So, in terms of
the present treatise, the battle was a conflict between the concept of the EC/EU as a
Union of states and peoples and that of a Union of states and citizens.
The drafters of the Lisbon Treaty are not to be blamed for the collision which took
place ten years after its entry into force. They had invited the European Parliament in
article 223 TFEU to prepare ‘a proposal to lay down the provisions necessary for the
election of its Members by direct universal suffrage in accordance with a uniform
procedure in all Member States or in accordance with principles common to all
Member States. Despite strenuous efforts, however, the European Parliament failed
to agree on such a proposal. 85 Instead, its President Martin Schulz suggested in 2014
to hold the elections of that year on the basis of the lead-candidates
(Spitzenkandidaten) procedure, which was inspired by the provisions about the
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See note 6.
L. Donatelli, A Pan-European District for European Elections? Bruges 2015.

democratic principles of the Title II TEU. In deviation from the 1976 Act political
parties were to compete at EU level and the ‘Spitzenkandidat’ with the highest
number of votes would be proposed to the European Council for nomination as
president of the Commission. This ‘pretense procedure’ had worked well in 2014 –as
a result of which Jean-Claude Juncker had been elected– and the competing parties
had agreed that it was to be repeated in 2019. This time, however, the members of the
European Council did not approve any of the two candidates able to command a
majority in the European Parliament. During a prolongued and acrimonious meeting
of the Council in July the government leaders decided to return to the system
underlying the Elections Act of 1976 and to pick a candidate of their own choice,
notwithstanding the fact that the person concerned had not even participated as a
candidate in the elections.
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21 First Time Voters
While the first preparations for easing the lockdown are being taken, the decision of
the European Council to ruthlessly return to the old practices of the times, in which
the Communities still formed a Westphalian union of democratic states, seems the
more anachronistic in view of the fact that young voters have significantly
contributed to the largest turnout in the elections since 1994. 86 Their involvement in
the political process took many commentators, who had predicted a surge in the
populist vote, by surprise. The eurosceptic and/or anti-European parties themselves
were also expecting to benefit from the wave of discontent fuelled by the Brexit
proceedings in the United Kingdom. On the eve of the elections the leaders of the
European nationalists and far-right parties gathered in Milan in order to demonstrate
that time was on their side and to announce their intention to become the third-largest
bloc in the European Parliament. 87 However, the battle for ‘the soul of Europe’ –as
these elections were being described during the campaign by several
Spitzenkandidaten 88– was decided by the first time voters. They were born as EU
citizens, knew no other currency than the euro and wanted to take responsibility as
European citizens. 89
The clash between two different concepts of the EU was therefore aggravated by
the fact that it also constituted a generational divide. 90 As the latter is set to intensify
over the years, it is imperative to avoid a recurrence of the electoral tragedy in 2024.
The decision to convene a Conference on the Future of Europe may well serve this
purpose. It should not be overlooked, however, that there are several different issues
at stake. The first and most pressing one lies in the adaptation of the electoral
procedures to the contents of the Treaty of Lisbon. Although the European
Parliament should have completed this task during the first legislature after the entry
into force of the new treaty on 1 December 2009, solving the problem remains a
competence of the EP proper. Article 223 TFEU is crystal clear in saying that ‘The
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According to the Eurobarometer the turnout in the 2019 EP-elections was 50,6% (+ 8 points
compared to 2014) www.europarl.europa.eu/at-your-service/be-heard/eurobarometer.
The Guardian, 18 May 2019.
For example by Frans Timmermans in Amsterdam on 3 May 2019; the author’s personal
observation.
A number of them founded the pan-European political party Volt, which participated in 9
member states on the same platform.
As an educator, giving ‘Game Lectures about European Democracy’ at schools for secondary
education and universities, the author has been able to personally witness the emergence of this
generational divide. www.activelearningps.com/2014/12/03.

European Parliament shall draw up a proposal to lay down the provisions necessary for the
election of its Members by direct universal suffrage (…)’.
The theory of democratic integration suggests that, in order to succeed in this
effort, Parliament must consider the consequences of the transition from a Union of
democratic states to a democratic Union of democratic states for its own functioning.
The circumstance that the EUCoJ has established that the EU’s democracy is
autonomous, makes this task both easier and more urgent. The EP should be inspired
by the overriding consideration that a repetition of the institutional travesty of the
2019 elections should be avoided at all costs. In short, the European Parliament owes
it to the citizens of the Union to ensure that the 1976 Act concerning the elections of
the Members of the European Parliament will be replaced in time for the 2024
elections. Despite the intricate and sophisticated discussions of the past ten years this
cannot be presented as an unsurmountable problem. It should simply be done.
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22 The European Model of Transnational Governance
In line with the habitude of the European Council to describe each treaty as ‘a new
stage in the process of creating an ever closer union among the peoples of Europe’, 91
the Treaty of Lisbon seals and symbolizes the transition of the EC/EU from a ‘Union
of democratic states’ via a ‘Union of states and peoples’ to a ‘Union of states and
citizens’. The EUCoJ has greatly contributed to the completion of this transition by
linking the rights of the citizens to their status of EU citizen (Civis Europaeus Sum)
and by establishing the autonomous character of EU democracy. 92
Moreover, the EUCoJ has clarified the way in which the respect for the rule of law
in the territories of the Union can be guaranteed. In the case of the Portuguese Judges
Association the Court explicates in a clear and convincing manner how the system of
distributing justice in the EU works. 93 As article 2 TEU stipulates, the EU is founded
on a number of values. The value of respect for the rule of law, contained in article 2,
finds expression in article 19, which entrusts the responsibility for ensuring judicial
review in the EU legal order not only to the Court of Justice, but also to the national
courts and tribunals of the member states. So, the distribution of justice and the
maintenance of the rule of law within the scope of the Treaties is a joint responsibility
of the national magistrates and the EU Court. In situations, in which the
interpretation of EU law is unclear, national courts and tribunals may turn to the EU
Court with a request for a preliminary ruling. This practice guarantees the uniformity
of interpretation of EU law on the presumption that national courts will not deviate
from the findings of the EUCoJ. 94
The participants in the forthcoming Conference on the Future of Europe may
wish to realize that this achievement is unprecedented. It forms the first transition of
paradigm since the changeover from the Middle Ages to the Early Modern Era. It may
therefore be useful to contrast the classic Westphalian System of International
Relations to the emerging European Model of Transnational Governance in the
schematic overview hereunder:
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Article 1, second sentence, TEU.
The fact that the Lisbon Treaty establishes a system of dual democracy does not imply that the
autonomous EU democracy should be perfect from the start. One of the main reasons for
convening the Conference on the Future of Europe is precisely to improve the current EU
democracy.
ECLI:EU:C:2018:117, notably paragraphs 30-37. See: K. Lenaerts, New Horizons for the Rule of
Law within the EU, in German Law Journal 2020(1).
The political relevance of this construction has been highlighted recently by a number of cases,
in which the government of a member state was challenged to demonstrate its continued respect
for the values of democracy and the rule of law.

Westphalian System
of International
Relations

European Model of
Transnational
Governance

Sovereignty
War
Borders

Absolute
Not excluded
National

Customs
Market
Citizenship
Currency
Democracy
Internal Affairs
Global Stage

National
National
National
National
National
Non-interference
Irrelevant

Flexible
Materially impossible
External/National b’s
abolished
External control
Internal
National plus European
Euro as Single Currency
National plus European
Active involvement
Major player95
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In order to avoid any misunderstanding it should be underlined here that the European Model
only governs the relations between the member states as well as those between the member
states and the Union. In their external relations both the member states and the EU have to
respect the rules and regulations of the Westphalian template. Cf H. Kissinger, World Order,
New York 2014.
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23 The ‘Alleingang’ of the BundesVerfassungsGericht
At this juncture my twitteraccount seems to explode. Friends and followers are
posting alarming tweets about the decision of the German Constitutional Court to
reject the policy of the European Central Bank to save the euro. Fiat justitia, pereat
mundus, but it’s worse! The BundesVerfassungsGericht in Karlsruhe uses one and the
same verdict to disqualify both the EU Court of Justice for sanctioning the measures
of the ECB in defense of the single currency and the determination of its President to
do ‘whatever it takes’ to maintain the euro. The tweets are switching on my timeline
with so much speed that the one seems to overflow in the other. And yet, it appears
to be true. By using the Latin term ultra vires in order to disqualify the decision of the
EUCoJ the BundesVerfassungsGericht is actually telling their European counterparts
that they have gone out of their mind. 96
Legal Europe is in shock! Commentators from all over the continent accuse the
BVerfG of firing a grenade at the European house, while politicians describe the Urteil
as a bombshell. Apparently, the German judges are surprised by the commotion their
verdict has caused. They seek the press in order to explain their decision to the public.
My eyes are caught by two phrases in an interview which one of the members of the
court has been giving. The first line reads: ‘The suggestion that European law has
absolute precedence is not compatible with the German Constitution’. The second
says even more explicit: ‘As long as we don’t live in a European state, a country’s
membership will be governed by its own constitutional law’. 97
The explanatory interview with a leading member of the German Constitutional
Court, published on 14 May in Politico Europe, places the juridical opinions of the
Court squarely in the Westphalian tradition. As the chart developed in the course of
the present treatise demonstrates, the hallmarks of the Westphalian system of
International Relations consist of absolute sovereignty and national democracy.
Within the parameters of this paradigm it is fundamental and self-evident that the law
of the land is determined by the institutions of the country to which the territory in
question belongs.
A second consequence of primary importance is that the Westphalian system does
not allow for citizenship of an international organization. Citizenship is linked to a
state and nothing but a state. As a result, the German Constitutional Court describes
the EU merely in terms of states. In the ‘Maastricht-Urteil’ of 1993 the BVerfG
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BundesVerfassungsGericht, Urteil des Zweiten Senats vom 05. Mai 2020, 2 BvR 859/15.
Politico Europe, 14 May 2020.

qualifies the EU therefore as a compound of states (Staatenverbund). 98 The
subsequent ‘Lissabon-Urteil’ of 2009 draws the consequence of the Westphalian
approach by arguing that the European Parliament is and cannot be anything else
than a supplementary structure or fake parliament. 99 Seen in this perspective, this
years’ decision of the BVerfG to challenge the authority and competences of both the
European Central Bank and the Court of Justice of the European Union in one
verdict, should not come as a surprise. It demonstrates once more that the
Weltanschauung (mindset/vision) of the BVerfG is entirely Westphalian and that –in
its view– the EU can only form either a state (ein sich auf ein Europäisches Staatsvolk
stützender Staat) or an organization of states (Staatenbund or Staatenverbund). 100
So, the reply of the German Constitutional Court to the question as to whether or
not it is possible for the EU to function as a democracy and to maintain a single
currency is a clear and unequivocal NO!
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BundesVerfassungsGericht 89, 155.
ECLI:DE:BVerfG:2009:es20090630:2bve000208 K. Buitenweg, The European Parliament’s
Quest for Representative Autonomy, Den Haag 2016 .
Appreciation of the semantic differences between the terms ‘Staatenbund’ and
‘Staatenverbund’ seems to be a privilege for the judges of the BundesVerfassungsGericht.
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24 Starting Points for the Conference on the Future of Europe
As the German football competition or Bundesliga resumes its schedule, albeit
without spectators in the stadiums, and while the peoples of Europe are getting to
grips with the idea that, although the borders are gradually reopening, COVID19 will
be among us for quite some time to come, the Conference on the Future of Europe
should be kicked off as well. The first suggestion, which the present author would like
to make in view of the variety of reactions to the outbreak of the pandemic, is to
elevate the concept of solidarity in article 2 TEU to the status of core value of the
Union. Such a move would not only put beyond doubt that the EU is more than an
organization for the promotion of the national interest of a member state, but also
make it possible to express this value in an additional paragraph 4.2 to article 222
TFEU, saying that the European Council may authorize the Commission in situations
of man-made or natural disasters to issue common bonds for financing the recovery
from that disaster.
Accentuating solidarity may also contribute to the reflection on the principles &
foundations of the EU, which is urgently required. The view elaborated here is that
the EU has departed from the Westphalian paradigm of international law/relations
and that its functioning can be understood and explained in terms of the European
Model of Transnational Governance. The first task for the EU is therefore to come to
terms with its own democratic credentials. The theory of democratic integration
suggests that the Union should make a new step in the emancipation of the citizens.
The initial effort was prepared by the Commission Adonnino in 1985, which made a
number of concrete proposals to include the citizens as ‘subjects of the member
states’ in the functioning of the Communities. Today the Erasmus programs bear
testimony to the importance of this initiative. However the chain of events in the
aftermath of the 2019 elections for the European Parliament has amply demonstrated
that the citizens should now be perceived as a constitutive element in the very
construction of the Union. Without citizens no democracy! 101 It follows that the
citizens should play a much greater role in the present Conference than in the two
previous seclusive Conventions.
Pursuing this line of thought the Conference on the Future of Europe will offer
a unique opportunity for communicating the new model of democracy, which the EU
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In the footprints of its predecessor the Commission Van den Brande has submitted a number of
valuable suggestions for the implementation of the changeover from subjects of the member
states participating in the Communities to citizens of the Union. L. van den Brande, Reaching
out to EU Citizens, Brussels 2017.

has developed over the decades. Evidently, this new EU model is not a replica of the
democracies of the member states. The EU is not a state and its system of governance
is not ‘Westphalian’. The main conceptual difference is that the democracies of the
member states are based on the idea of a people (demos), whereas the system of EU
governance is founded on the bond between the Union and its citizens. In technical
terms, the governmental systems of the member states can be characterized as
δεμοκρατειας, whereas the EU functions as a πολιτηκρατεια. 102
A third aspect that should be given thorough consideration lies in the voluntary
character of EU cooperation. European states may accede to or leave the Union of
their own accord. As Brexit shows, withdrawal is not regarded as secession and
consequently not threatened with war. During membership, however, the European
states participating in the EU must subscribe to and comply with the values of the
Union. They are not dominated by a foreign power as the Brexiteers wrongfully
suggested, but they are required to implement EU laws and regulations in the same
way and with similar vigour as their national provisions. In the field of the rule of law,
this means that national judges have to apply European law. They may turn to the EU
Court of Justice with the request for a preliminary ruling concerning the
interpretation of EU law. So, the EU is constructed in the juridical domain in such a
way that the Supreme Courts of the Member States have ultimate authority over
national law, while the EU Court of Justice has the last say with respect to the
interpretation of European law. From a conceptual point of view, the European
Model of Transnational Governance can only be of use if it is acknowledged by all
stakeholders in the Union. As a model it does not equate reality, but it may be useful
in analyzing, understanding and addressing the problems which occur in reality. So,
with a slight variation to the habitual starting line of the treaties:
This treatise marks a new stage in the process of creating an ever closer union
among the peoples of Europe.
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Again, the conclusion that the EU forms a πολιτηκρατεια does not imply that the Union should
be perfect in its present shape. Far from! The theory of democratic integration suggests that the
upcoming Conference on the Future of Europe provides an excellent opportunity for the
broadening of the competences of the European Parliament on the one hand and for integrating
of the European Council in the democratic structures of the Union on the other hand. The
greatest imaginative challenge for the Conference will probably be to agree on instruments for
participatory democracy beyond the European Citizens Initiative.
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25 Solving the Habermas Enigma
The extent to which the construction of the EU as a democratic polity in international
law is unprecedented, may be illustrated by the enigma, which the leading German
philosopher Habermas formulated, when he posed the question in 2012:
How should one imagine a for closer cooperation necessary, supranational
association which complies with stringent demands of democratic legitimacy without
assuming the shape of a state? 103
Eight years and many crises onward this question may be reformulated as follows:
Can the EU function as a democracy without forming a state?
The French President Macron must be credited for answering this question in the
political way. His concept of ‘European sovereignty’ implies that the exercise of
sovereignty, transferred by the member states to the Union, should be controlled at
Union level by a directly elected parliament. 104 In terms of the theory of democratic
integration the enigma has been solved by the construction of the EU as a Union of
states and citizens, in which the governance of the Union has to respect stringent
requirements of democracy and the rule of law, which are similar to those which the
Union requires its member states to meet. In short, the EU has reached its
constitutional destination as a Union of democratic states and citizens, which forms an
autonomous democracy.

103

104

48

Austrian magazine: Die Furche, May 2012. Quoted in J. Hoeksma, From Common Market to
Common Democracy, Oisterwijk 2016.
E. Macron, Initiative pour l’Europe, Paris 2017.

26 Ode to the Peoples of Europe
In writing this treatise, the author has taken the liberty to use the literary technique of
intervening in the course of the essay with remarks and observations concerning the
personal situation, in which he finds himself due to the outbreak of the corona crisis.
While this procédé littéraire has already been used by his compatriot Multatuli in the
19th century, the author is indebted to Thomas Mann for applying this technique to a
legal study about the philosophical foundations of the European Union. Conscious
of the moral obligations this literary liberty entails, I would like to conclude the
present treatise with a summary in the form of an Ode to the Peoples of Europe.

ODE TO THE PEOPLES OF EUROPE
The peoples of Europe have accomplished a historic mission. Inspired by the desire
to prevent the renewed outbreak of war the peoples of Europe have created a new
legal and democratic order among themselves. Seventy-five years after the end of the
Second World War the EU will be launching an ambitious Conference on the state of
European democracy! As the autonomous EU democracy is still young and fragile,
the Conference will offer a timely opportunity to acknowledge how far we have come
and to prepare the Union for the next stage in its existence. 105
The first task for the EU at this juncture is to come to terms with its own
democratic credentials. The determination to lay the foundations for an ever closer
union among the peoples of Europe, expressed in the preamble to the Treaty of Rome
of 1957 and repeated ever after, has neither resulted in the creation of a European
state, as radical federalists envisaged, nor in the establishment of a free trade
association, as proposed by Cameron and the Brexiteers. The novelty of the Lisbon
Treaty is, instead, that it construes the EU as a democracy without turning the Union
into a state. As this construction is unprecedented in the history of mankind, the
upcoming Conference on the Future of Europe will provide the EU with a timely
opportunity to rethink the very concept of its democracy.
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The Conference on the Future of Europe was scheduled to begin on 9 May Europeday 2020, but
has been postponed due to corona. At the time of completion of this draft it is still unclear where
and when the official launch will take place. In any case, the present treatise will be available
before the start of the Conference.
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The construction of the EU democracy
By virtue of the Lisbon Treaty the EU’s system of governance may be described with
a new term as a ‘dual democracy’. Both the EU and the member states of the Union
have to meet stringent standards of democracy and human rights. These values are
included in the core values of the EU, listed in article 2 TEU. The value of democracy
finds expression in provisions throughout the Lisbon Treaty, including the Charter
of Fundamental Rights of the EU, which forms an integral part of the Treaty.
Article 49 TEU prescribes that European states, wishing to accede to the Union,
must respect the values contained in article 2, including the values of democracy, the
rule of law and respect for human rights. So, states have to be democratic in order to
become a member of the Union.
Article 7 TEU ensures the continuation of respect for these values after accession.
In case there is a clear risk of a serious breach of these values by a member state, the
European Council may take action in order to guarantee continued respect for these
values. So, states have to remain democratic during EU membership.
The functioning of the European Union proper as a representative democracy is
based upon the provisions of Title II TEU, which comprises the articles 9 to 12.
According to article 10 TEU citizens are directly represented at Union level in the
European Parliament. Article 14 mirrors this principle by stipulating that the
European Parliament shall be composed of representatives of the Union’s citizens.
Title II also contains provisions on participatory democracy (European Citizens
Initiative) and on the involvement of the national parliaments in the good functioning
of the Union.
It should be realized that the democracy of the Union is not a replica of that of the
member states. Just like EU citizenship does not replace national citizenship, EU
democracy does not supplant the national democracies of the member states.
Whereas the national democracies are based on the state and whereas national
citizenship often has an emotional connotation, EU citizenship & democracy are
functional. Their aim is to provide the governance of the new polity with democratic
legitimation. In technical terms, the democracies of the member states can be
described as δεμοκρατειας while the system of EU governance can be qualified as a
πολιτηκρατεια.

50

27 Towards a new Declaration on European Identity
In a period in which the member states and the EU are starting to recover from the
corona crisis and in which some member states are deliberately challenging the values
of the Union, it may be prudent to pause for a while and to take a fresh look at the way
in which the EU works. In doing so, it will be realized that processes like the political
transformation of a continent take time and commitment. Democratic undertakings
of this kind can be made transparent through the use of symbols. The decision of the
European Council in December 1973 to present the Communities as a ‘Union of
democratic states’ has significantly contributed to the global awareness of their
distinct character. The subsequent evolution in the process of European integration
can be symbolized half a century onward by describing the EU in its present form as
a ‘Union of democratic states and citizens, which constitutes an autonomous democracy’. It
will therefore be most appropriate for the Conference to advise the Council to adapt
the previous Declaration on European Identity to today’s realities and to state in an
open and self-evident manner that the EU is a democratic Union of democratic States.
The peoples of Europe may pride themselves for transforming the old, divided and
devastated continent into the first democratic regional organization in the world.

Amsterdam, March – May 2020
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