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INTRODUCTION
THE APPEAL OF THE
THREE PRESIDENTS
This book is a citizens’ contribution to the Conference on the
Future of Europe. It has been published in reaction to the appeal of the Presidents of the European Parliament, the Council
and the Commission to the academic community to underpin
the democratic legitimacy of the European Union with a sound
and solid theory. The purpose of the book is contained in its title: The EU: a democratic Union of democratic States. The author
establishes that the European Union is a new subject of international law, which cannot be understood in terms of the existing categories of ‘state’ and ‘organisation of states’. Instead
of perpetually pondering over the question, whether it looks
more like the one than like the other, the author demonstrates
that the special and distinguishing qualities of the EU warrant
the conclusion that it can be identified with a new term as a
‘democratic Union of democratic States’. It follows that the EU
may be described from the international perspective as a ‘democratic regional organisation’.
The appeal of the three Presidents for a theory underpinning
the democratic legitimacy of the EU is therefore entirely justified. Obviously, it is not feasible to govern a transnational
democracy, consisting of 27 member states and 450 million
citizens, without a corresponding political philosophy. The
theory of democratic integration, which the author has developed after the entry into force of the Lisbon Treaty, offers an
explanatory model for the functioning of the EU as a European
democracy. The hallmark of the new theory is that it replaces
the traditional paradigm of states and diplomats in the study
of the EU with the civic perspective of democracy and human
rights. From this viewpoint, it seems to be obvious that, if two
or more democratic states agree to share the exercise of sovereignty in a number of fields in order to attain common goals,
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the organisation they establish for this purpose should be democratic too.
The appearance of a new political theory of the EU sheds fresh
light on the previous antagonism between federalists and intergovernmentalists concerning the end goal or finalité politique
of the Union. While the former argued that the EU was destined to become a federal state in analogy of the United States
of America, the latter believed with equal conviction that the
process of cooperation had to result in the establishment of a
Europe of Nation-States, in l’Europe des Patries. From the new
perspective, however, it may be argued that the two opposing
theories did not disagree about the ultimate goal, they wanted
to achieve, but about the strategy for realising their common
objective. The goal of such divergent thinkers as the Italian
federalist Spinelli and the Dutch conservative Huizinga was
to prevent the renewed outbreak of war on the old continent
by curbing the absolute power of the existing European states.
The strategic considerations, which separated them, were
whether their goal should be attained through a federal or by
means of a confederal approach. Seventy years onwards the EU
demonstrates in reality that the same goal can also -and probably better- be achieved through the construction of a transnational democracy. Subsequently, it will be established that the
EU has replaced the Westphalian system of International Relations with the European Model of Transnational Governance.
The significance of the publication of this book on the eve of
the start of the Conference on the Future of Europe lies in the
substantiated assertion that the EU is not only a new subject
of international law but has also developed an unprecedented
model for its governance.
The identification of the EU as a democratic union of democratic states and the corresponding theory of democratic integration are not the work of an academic institution or of a consortium of universities but result from the persistent efforts of
an individual citizen. Having published extensively about the
novelty of the EU after the conclusion of the Lisbon Treaty, the
author has written three pieces on the nature of the EU during
the lockdown. The two smaller essays have been posted online
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previously by the Federal Trust (www.fedtrust.co.uk). Their
aim is to familiarise a broad public of interested citizens with
the innovative if not revolutionary achievements of the EU.
The first edition of the treatise ‘The case BundesVerfassungsGericht versus European Court of Justice’ appeared in 2020
with Wolf Legal Publishers, who have done a wonderful job
once more by making the present book available at the start of
the Conference on the Future of Europe. May the publication
of the theory of democratic integration inspire scholars from
various disciplines to develop and present their political philosophies of the EU. In reaction to the appeal of the three Presidents the academic community should ensure that the European Union can enter the next stage in the process of creating an
ever closer union among the peoples of Europe on the basis of
a sound philosophical foundation!
The book is completed with two documents from ‘Brussels’
and a conclusion. The first document is the Joint Declaration on
the Conference on the Future of Europe, which the Presidents
of the European Parliament, the Council and the Commission
signed on the 10th of March 2021. Since this book is intended as a contribution to the Conference, the Joint Declaration
should form an integral part of it. The second one illustrates
the significance of the right of each EU citizen to participate
in the political life of the Union. The tale was found in a bottle
on the shores of Texel and it may be attributed by the reader to
the EU politician of Danish nationality, who visited the beautiful island as part of her election campaign for the European
Parliament in 2019. The conclusion may also be regarded as the
climax of the book inasmuch as it determines the place of the
EU as a new subject of international law in the UN system of
global governance.
Finally, the bibliography contains a selection of the books and
publications to which the author feels especially indebted.
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THE EUROPEAN UNION:
FROM ORGANISATION
‘SUI GENERIS’ TO DEMOCRATIC
REGIONAL ORGANISATION
For decades, it has been common practice in academic circles
to refer to the EU as a rare bird, an ‘ava raris’ or an organisation
‘sui generis’.1 Political theorists and lawyers alike tend to agree
that the nature of the beast is so hard to determine because it
seems to be composed of two different animals. It is said to
have some of the hallmarks of a federal state, but also some
features of a confederal organisation of states. For that reason,
the ava raris is being described by scholars as a platypus, the
creature which astonished observers on the Australian continent since it appeared to be a duck and a mammal at the same
time!2 After the entry into force of the Lisbon Treaty, however,
it may be suggested that the present EU resembles an ostrich.
The nature of the beast has been established beyond doubt, but
the poor animal buries its head in the sand out of fear that it
will have to believe in itself. The purpose of the present essay
is to enable the EU to look in the mirror and to pride itself for
what it is: neither a state nor an organisation of states, but a
democratic union of democratic states.3
The problem of paradigm changes
The most likely explanation for its irrational behaviour may be
that the EU continues to be studied through the lens of a traditional paradigm, while it needs to be analysed with a fresh pair
of eyes. The famous aphorism of the late Michael Burgess, that
the EU works in practice although in cannot function in theory,
pointed at an impending change of paradigm already in 2006!4
A complicating characteristic of paradigm changes, however,
proves to be that they are acknowledged and described by theorists only after they have taken place in reality. Paradoxically,
they are often implemented before they have been anticipated.
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The present predicament of the EU may serve to illustrate the
paradox. As from the foundation of the European Coal and
Steel Community in 1951, political theorists argued that the
emerging polity had either to become a federal state or to establish itself as a confederal organisation of states. They adamantly stressed that there were no other options available! Tertium non datur!! Trapped in the prevailing paradigm, known as
the Westphalian system of International Relations, they did not
question the validity of their judgement. Even the fact that firstgrade students could convincingly demonstrate that the EU is
neither a state nor an organisation of states, did not deter the
antagonists from continuing to profess their belief.5
Divergent arguments for statehood
Almost seventy years onward, dogged Brexiteers and ardent
federalists argue with equal devotion that the EU is a State or is
at least on its way to become a State. In reaction to the rejection
in 2005 of the ill-fated Constitution for Europe by the electorates in France and The Netherlands, the Belgian politician Guy
Verhofstadt wrote a pamphlet with the explicit title: The United States of Europe.6 In an interview, published in December
2020, he expressed his conviction once more, suggesting that
the federal vision should be presented to the EU citizens anew,
since the 2005 Constitution had been rejected for reasons not
related to his brainchild.7
In the aftermath of the British withdrawal from the EU, the
former MEP Daniel Hannan defended Brexit by arguing in The
Telegraph on 24 January 2021, that the EU had become a federal State indeed and that the UK had taken the right decision
by leaving the continental State of Europe.8 In his view, the EU
fulfils all the criteria for statehood as mentioned in article 1 of
the 1933 Montevideo Convention on the Rights and Duties of
States.9 He underlines that it has a permanent population, a defined territory as well as a government and the capacity to enter
into relations with other states.
However, the suggestion that the EU has a government,
which independently exercises the highest authority in the
land, is wrong and misleading. Under the present treaties, the
EU does not enjoy sovereignty of its own.10 On the contrary,
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the functioning of the EU is based upon the transfer of the exercise of sovereignty by the member states in a specific number
of fields. Competences not conferred upon the Union remain
with the Member States. Consequently, article 4, para 2, of the
Treaty on European Union explicitly prescribes the EU to respect the national identities as well as the essential State functions of its Member States. This construction led the EU Court
of Justice (ECJ) to the conclusion that, under international
law, the EU is by its nature precluded from being regarded as
a State. This finding is corroborated by the international state
practice as exemplified through the diplomatic treatment of the
EU by the organisation of the United Nations. Rather than recognising the EU as a sovereign State, the UN has attributed a
special observer status to the EU, granting it the right to speak
on behalf of its Member States at the General Assembly.11
A Union of democratic States
The British prime minister Johnson may pride himself for having made the greatest U-turn ever over the nature of the EU.
As his reasons for this conversion were purely political, his motives for doing so were equally opportunistic. Before Brexit he
depicted the EU in the starkest terms as a federal European SuperState, which denounced in a cultivated ‘patriotic’ tradition
as the ‘Fourth Reich’; after Great Britain had withdrawn from
the Union, he argued with the same bravado that the EU is no
more than an organisation of states and that, consequently, its
representative in the UK cannot be given full diplomatic status.
Apparently, as prime minister the leader of the Tory Party does
not seem to bother that he is contradicting himself.12 Ironically,
had the EU merely constituted an organisation of states, there
would not have been any reason for the UK to leave!
From the outset, however, the predecessors of the EU have
been construed as a special kind of organisation. Contrary to
the Council of Europe, which was established in 1949 with a
view to promote human rights, democracy and the rule of law
in Europe,13 the 1951 ECSC deviated from the norms of the
Westphalian system of International Relations inasmuch as the
member states agreed to share sovereignty in order to achieve
their goal of preventing the renewed outbreak of war between
11

them.14 Once they had realised that they could organise perpetual peace by attributing the management of coal and steel to
a higher authority, they decided to broaden the scope of their
cooperation to the whole of the economy. In the preamble of
the 1957 Treaty of Rome, which established the European Economic Community, they expressed their determination to establish an ever closer union among the peoples of Europe. The
internal market, which was created in this way and to which the
UK felt attracted, was not an end in itself, but formed part of
a greater design. After the accession of Great Britain, Ireland
and Denmark in 1973, the European Council described the
Communities at its memorable summit of Copenhagen in the
Declaration on European Identity as a ‘Union of democratic
States’.15 16
The EU as a democratic regional organisation
The special character of the predecessors of the EU as an organisation in between a federal state and a confederation has
been acknowledged during an international conference about
the ECSC, held in the Italian resort of Stresa in 1957.17 In the
absence of unanimity, the participants to the conference agreed
to disagree and to present the first forerunner of the EU as a
construction of its own kind or as an organisation ‘sui generis’. Over the decades, the number of own and specific characteristics of the new body have increased to such an extent that
the question is warranted as to whether the new polity has not
assumed such a concrete shape that it should be named with a
distinctive term. The purpose of the present piece is to argue
that it has, and that the EU can be identified in its current form
with a new term as a ‘democratic regional organisation’.
In suggesting this term, the author realises that adherents
of the prevailing Westphalian system of International Relations will reject it out of hand as an anomaly. The most essential feature of this system, which underlies the functioning of the Organisation of the United Nations, consists of the
assumption that sovereignty must be one and indivisible.18 In
this approach, the very notion of statehood includes absolute
sovereignty of the state.19 The concepts of democracy and the
rule of law can only come to fruition within the boundaries of a
12

sovereign state, whereas the relations between states belong to
the realm of diplomacy. It follows that an organisation of states
is as a matter of principle unable to function in a democratic
way. Consequently, a democratic regional organisation must
be a contradiction in terms. So, a proposal to use the term in
a meaningful way can only be made beyond the Westphalian
system of International Relations.20
The theory of democratic integration
The theory of democratic integration (TDI) suggests that the
determination to create an ever closer union among the peoples of Europe has resulted in the emergence of an entirely new
kind of organisation with an innovative form of governance.21
In its present form the EU is a Union of 27 States and 450 million Citizens, which works as a European democracy. In terms
of international relations, the EU is the first-ever democratic
regional organisation.22 So, the EU has not imitated the example of another -past or contemporary- public international
organisation but has created its own constitutional model as a
democratic union of democratic states.
The evidence for this conclusion is provided by the origin
and the subsequent development of the European polity. Its
predecessors and the EU have been devised out of the will to
end the perpetual circle of war, inherent to the Westphalian
system of International Relations. The founding states broke
with the principle of absolute sovereignty in order to achieve
peace. Their decision constituted ‘a revolutionary breakthrough of the traditional pattern of international organisation’.23 Although the European Communities appeared to be
at first glance a regular organisation of states, its hallmark of
shared sovereignty placed it from the outset beyond the prevailing Westphalian system.
Against this background, the aspiration to create an ever
closer union among the peoples of Europe, expressed in the
preamble to the 1957 Treaty of Rome, did not envisage a return
to ‘Westphalia’ by the foundation of a federal European state.
It should be viewed, instead, as a bold endeavour to develop a
new set of norms for the relations between the states and peoples on the European continent. The Court of Justice of the Eu13

ropean Communities gave this aspiration concrete dimensions
by concluding in its famous verdicts of 1963 and 1964 that the
member states had given their Communities an ‘autonomous
legal order’ by transferring sovereignty in a number of fields,
that the law of the Communities has direct effect and that, in
case of conflict, Community law takes precedence over national regulations.24
The pursuit of ever closer union was given a new impetus by
the decision of the European Council at the Copenhagen-summit of December 1973 to identify the Communities as a ‘Union
of democratic States’. As the subsequent Declaration on Democracy, adopted in 1978 at a summit in -again- Copenhagen,
shows, the implication of this self-identification is that the Union, which these democratic states share, should also be governed in a democratic manner. In theoretical terms it may be
submitted that, if two or more democratic states agree to share
the exercise of sovereignty in a number of fields in order to attain common goals, their organisation should be democratic
too. The nine member states confirmed this hypothesis in practice by their initiative to change the character of the European
Parliament from a consultative assembly to a directly elected
parliament. So, after the identification of the Communities as
a ‘Union of democratic States’, they wanted to give the body,
representing the citizens of the member states, democratic legitimacy too. The first direct elections for the re-constituted
European Parliament were held in the spring of 1979.25
EU Citizenship
A steep hurdle, that must be taken in the transition from a union of states to a democratic regional organisation, consists of
the principle of unanimity. While the concept of confederal
unions of states entails that each member state has the right
to veto any decision, which it opposes, transnational democracy presupposes that member states can be bound against
their will. On a practical level the principle of decision making by unanimity tends to result in long delays, if agreement is
reached at all. While the latter consideration may have been
more conducive than the former, the European Council took
the first hurdle by introducing the practice of qualified majority
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voting (QMV) in a number of fields in the Single European Act
of 1987.26
The road from union of states to democratic regional organisation may also be winding. The members of the European Council were certainly not driven by the desire to lay the
foundations for a European democracy, when they gathered in
December 1991 in Maastricht with a view to establish the EU.
Their main concern was to complete the internal market and
they regarded both the introduction of a single currency and
the establishment of a citizenship of the Union as means to this
end. In fact, the aim of the Heads of State and Government was
to strengthen the status of their nationals, who had taken up
employment in another member state of the Union.27 Article
B, third -, Title 1 of the original Treaty on European Union explicitly formulated the objective ‘to strengthen the protection
of the rights and interests of the nationals of its Member States
through the introduction of a citizenship of the Union’. The
realisation, that citizenship is primarily an indispensable requirement for the functioning of a polity as a democracy, started to dawn upon the Council only after the Danish electorate
had rejected the Maastricht Treaty out of fear that replacing
national citizenship with a European status would ultimately
result in the creation of a federal European state.28 From then
on, the Council stated, repeated and reaffirmed in every subsequent treaty that EU citizenship is additional to and does not
replace national citizenship.29
EU Democracy
The 1997 Treaty of Amsterdam will be remembered both for
its inclusion of the concept of democracy in the values of the
EU proper and for the introduction of a procedure for ensuring
continued respect for the values of the Union by the member
states (current article 7 TEU).30 Seen as a stage in the evolution of the European polity from an organisation ‘sui generis’
to a democratic regional organisation, the Amsterdam Treaty
forms an essential step in the direction of the system of dual
democracy, which has become the hallmark of the EU. In the
EU, democracy is not merely a matter for or a prerogative of
the member states, but also for the Union. It is exemplary for
15

the evolutionary character of the EU that ‘Amsterdam’ did not
change the EU overnight, but kept the momentum going by
laying another brick for the foundation of a democracy at the
level of the Union.
The slow but steady build-up of an EU democracy continued with the Charter of Fundamental Rights of the European
Union. The idea for a Conference for the preparation of such
an instrument was discussed and agreed upon at the 1999 summit of Cologne with a view to make the overriding importance
and relevance of these rights more visible for the citizens. Thus,
the Charter, which contains not merely civil and political, but
also social and economic rights, was meant as a Magna Charta
for the newly established citizens of the EU. It was drawn up
in a year’s time and solemnly proclaimed at the 2000 summit
of Nice. It obtained legal force only after the rejection of the
so-called Constitution for Europe through its inclusion in the
Lisbon Treaty. From that moment on, the new citizens were
entitled to say with contemporary self-confidence: Civis Europaeus sum.31 The theoretical implication of this momentous
step forward was that the dual status of the EU citizens laid the
basis for a system of dual democracy for the governance of the
Union.
The introduction of the euro as the single currency of the
EU, except for the member states which failed to meet the criteria for accession and those, which had secured an opt-out,
contributed to a feeling of Euphoria, which superseded the
euro-scepsis of the eighties towards the end of the millennium.32 Thanks to a combination of proper brinkmanship and
good fortune the introduction took partly place in the past (the
fixing of exchange rates of the member states of the Economic and Monetary Union (EMU) on 1 January 1999) and partly
in the new millennium (the introduction of coins and notes on
1 January 2002). The fact that the widely dreaded Millennium
bug was neutralised in this manner, did not imply an easy ride
for the new currency. After a fortuitous first decade the euro
became the object of a fundamental struggle between the financial markets and the EU institutions concerning the nature
of the euro.33 Was it a currency without a state and therefore
doomed to fail or could it be regarded as a currency beyond
the state, which was supported by the EU institutions and the
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member states of the EMU as the ‘joint sovereign’ behind it?34
The battle brought the euro and -indeed- the entire EU at the
brink of collapse, but was decided in favour of the new currency, after the European Central Bank had put its full weight
behind it. Both the EU and the EMU had to stand the test of
international pressure before they could assert themselves as
‘correlated institutions beyond the State’.35
The rejection of the carefully prepared and pompously presented ‘Constitution for Europe’ by the voters in France and
The Netherlands in 2005 may be regarded in hindsight as the
first signal after the millennium change that all was not well in
the European house. In a similar way as the Danish citizens had
rejected the Maastricht Treaty in 1992 out of fear for the creation of a federal European state, the electorates of two founding member states distrusted the ‘Treaty establishing a Constitution for Europe’. From a communicational point of view the
term ‘constitution’ was a misnomer as constitutions belong to
the semantic domain of states. A referendum about the ‘Constitution for Europe’ could therefore easily be perceived as an
invitation to endorse the creation of a federal state of Europe.36
Against this background the 2007 Lisbon Treaty, which
was concluded in reaction to the ‘constitutional’ disaster, symbolises a major policy shift. The unique and unprecedented
hallmark of the new treaty is that it construes the EU as a democracy without turning the Union into a state. Title II TEU
contains the provisions on the democratic principles of the EU
and ensures the democratic functioning of the Union.37 These
provisions are balanced by a robust structure of EU governance, in which the roles of the respective institutions of the Union are carefully described. Obviously, the EU is not endowed
with a ‘Head of State’, but it has a number of political (European Council, Commission & Parliament) as well as a variety
of independent (ECJ, ECB, Ombudsman) institutions, which
enable it to function effectively as a Union of States and Citizens. It goes without saying that the construction of the EU as
contained in the Lisbon Treaty is not infallible. It will need to
be amended, improved and updated on a regular basis. ‘Brussels’ should not tremble by the mere thought of treaty change.
On the contrary, if the EU wants to remain committed to its
determination to create an ever closer union, it must aspire to
17

function as a living European democracy, in which the citizens
are encouraged to actively contribute to the well-being of their
polity.
EU paradoxes
In its present form the EU is rife with paradoxes. The gentlest
paradox is that the EU is not entitled to grant citizenship to foreign applicants, but that the European Council may give honorary citizenship of the Union to any person of its liking. The
second place in the charts of internal contradictions is occupied by the slogan: Representation without taxation! While the
inhabitants of the British colonies started the American Revolution under the battle cry: ‘No taxation without representation’, EU citizens enjoy representation at Union level without
paying taxes to their Union.
A third perplexing and unexplainable paradox consists of
the fact that article 10 TEU grants every EU citizen the right
to participate in the political life of the Union, while the 1976
Elections Act prescribes that they have to vote at the elections for the European Parliament as citizens of their member
states! Consequently, an EU citizen of German nationality is
not allowed to cast her vote on a candidate of French nationality, while Flemish citizens in Belgium can’t even vote for a
Walloon candidate! For the present author, however, the most
striking EU paradox of the moment is that the EU wants to
portray and promote itself as a European democracy but fails
to identify itself as such. In reaction to the dismal meeting of
the European Council of July 2019, the newly appointed Commission-Von der Leyen expressed the determination to give a
new impetus to European democracy, while the French President Macron called for a Conference on the Future of Europe
in order to sort out the underlying electoral problems.38 Implementing Commission-priorities Commissioner Jourová submitted a European Democracy Action Plan (EDAP) in 2020
with a view to ‘empower citizens and to build more resilient
democracies across Europe’.39 However, the Commission has
so far failed to explicate what it means with the term ‘our democracy’. The need to do so is not purely hypothetical or academic, but legally and politically urgent. In its ECB-verdict of
18

5 May 2020 the German Constitutional Court has denied the
very possibility for the EU to function on a democratic footing,
while the British Prime Minister argues time and again for all
kinds of reasons that the EU is not democratic.40 The urgency
is accentuated from a theoretical point of view by the thesis of
the Westphalian system that democracy presupposes a ‘demos’ (people/Volk) and can only thrive within the borders of a
national state. So, it follows in the logic of this paradigm that
transnational democracy amounts to a contradiction in terms!
In line with this presumption scholars agree that the EU lacks a
proper political theory.41
Contrary to reasonable expectation, however, the EU does
not seem to make any effort whatsoever to refute the allegation that it cannot function on a democratic footing. To make
matters even worse, the website of the EU, the Europa Server, continues to portray the EU in terms of an organisation
of states by writing that it is ‘a unique economic and political
union between 27 countries that together cover much of the
continent’.42 Obviously, addressing the major EU paradoxes
described in this paragraph will require patience and time. The
problem posed by the Europa Server is purely administrative
and bureaucratic. So, if the Commission wants to demonstrate
that it takes the Conference on the Future of Europe seriously,
it should replace the current text about the nature of the EU
with a description of the Union, in which the terms ‘citizens’
and ‘democracy’ are included, before the actual start of the
Conference. In line with the argument of this essay, the present
author suggests replacing the current characterisation with the
following description:
The EU is a union of 27 states and 450 million citizens, which works
as a European democracy.
Preliminary conclusion
The ancient Greek philosopher Aristotle has taught later generations the fundamental lesson that, if you want to determine
the nature of a new, unknown creature or object, you should
not look at the clouds in the hope to grasp the idea behind
this phenomenon, but that you must analyse its distinctive
19

characteristics in order to classify it. So far, political theorists
and practitioners have indulged in the Platonian debate as to
whether or not its predecessors and the EU were destined to
become a federal state.43 As both the European Communities
nor the European Union could be classified as either a confederal union of states or an outright federal state, the two schools
of thought settled for the compromise of referring to the EU as
an ‘organisation sui generis’. Although the agreement to disagree had the advantage of underlining the unprecedented character of the EU, it left the Union vulnerable for attacks from
various sides. While the anti-Europeans in the United Kingdom loathed the EU as a European superstate or as a ‘Fourth
Reich, the federalists criticised the construction of the Lisbon
Treaty as a surrogate democracy.44 Caught in the crossfire, the
EU was unable to defend its own democratic credentials.
The gist of the present essay is to overcome the stalemate
in the Platonian debate about the nature of the European Union by describing and analysing the distinctive features of the
EU as a public international organisation. Taking into account
that traditional theories emphasise that the EU must either
be a state or an organisation of states, it should be highlighted that, while the Union is not a state, it differs from other organisations of states inasmuch it is also composed of citizens.45
In plain and simple terms: the EU is the only organisation of
states in the world, which consists of citizens too. Although the
Maastricht-status had a highly symbolic nature, the entry into
force of the Charter of Fundamental Rights turned EU citizenship into a constituent element of the Union.
EU citizenship lays the basis for a second distinctive feature
of the Union. Contrary to any other organisation of states the
EU has a directly elected parliament. During its relatively short
history the European Parliament has undergone a number of
fundamental changes. It started as a Consultative Assembly,
the members of which has been elected by the national parliaments of the member states. They had a double mandate. The
1976 Elections Act changed the character of the Assembly into
a Parliament, the members of which were directly elected by the
citizens of the member states, gathered in the Communities.
Pursuant to the introduction of EU citizenship and the Charter
of Fundamental Rights the 2007 Lisbon Treaty construes the
20

European Parliament as the institution which represents the
citizens at the level of the Union. Article 14, para 2, TEU simply
says that the European Parliament shall be composed of representatives of the Union’s citizens.
The most important lesson, which other interested unions
of states may draw from the European experience, is that citizenship of an international organisation is an indispensable
requirement for that organisation to function as a transnational democracy.46 The EU repudiates the principles of the Westphalian system and demonstrates by its very existence that the
vicious circle of ever recurring war can be broken. Out of the
will to prevent war a new kind of democracy has emerged in
Europe. Obviously, Europe is not the only region in the world
in which states have joined forces in order to attain common
goals. There are many other regional organisations of states,
such as the African Union, MERCOSUR, the Arab League
and ASEAN. They enjoy observer status at the UN and they
may be authorised by the Security Council to engage in peacekeeping operations in their region. However, the EU is the only
regional organisation in the world, which functions as a transnational democracy. Seventy years after the start of the experiment with shared sovereignty the EU has established itself as
a new kind of organisation (a Union of States and Citizens)
with an innovative form of governance (transnational democracy).
The present analysis warrants the preliminary conclusion
that the Lisbon Treaty allows for the EU to be described in
terms of international law as a ‘democratic regional organisation’. It is the first specimen of a new kind of organisation and
may serve as an inspiration for other regional organisations
with democratic ambitions. Seen in the tradition of Immanuel
Kant, who suggested towards the end of the 18th century that
states wishing to establish perpetual peace might either form
a federal state or a confederation of free states, the EU has
brought about an innovation, which may be highly beneficial
for the present system of world governance.47 It establishes
the missing link between the individual states on the European continent and the United Nations.48 In order to do so in a
meaningful way, however, the EU should first abolish the right
of veto in the field of foreign affairs and replace it with a system
21

of decision making with qualified majorities. After all, the EU
cannot act on the global stage as a traditional confederation,
while it is and intends to be a democratic regional organisation!
Ongoing evolution
The evolution of the EU has not come to a halt after the entry into force of the Lisbon Treaty in December 2009. On the
contrary, Lisbon has given fresh impulses and new dynamics
to the aspiration to create an ever closer union. In a number
of ground-breaking verdicts, the EU Court of Justice charted
the legal consequences of the transition of the nationals of the
Member States to full-fledged EU citizens. It established that
EU citizenship is their fundamental status and superseded the
anachronistic paradox that they had to cross borders in order
to activate their European rights (cross-border link).49 The ECJ
clarified the scope of the term ‘fundamental status’ by ruling in
the Zambrano-case that EU law precludes national measures,
which have the effect of depriving citizens of the Union of the
genuine enjoyment of the substance of the rights conferred by
virtue of their status of citizens of the Union.50 The principle
of article 9 TEU that EU citizenship is additional to the national status was subsequently confirmed in the judgment in the
case Pelckmans Turnhout, in which the Court considered that
‘member states are only required to respect fundamental rights
defined in the context of the Union, when they act in the scope
of Union law’.51 So, the ECJ underlines in its jurisprudence that
the dual character of the construction of the EU is not only essential for the status of its citizens, but also for its legal system.
In the monetary field, the success of the common effort to
maintain the euro as the single currency of the Union provided
solid evidence for the foundational thesis of the EU that it is
possible for states to share the exercise of sovereignty without
losing statehood. The announcement of ECB president Draghi
in 2012 that he would do whatever it takes to save the euro and
the subsequent reaction of the markets formed a clear and convincing demonstration of joint sovereignty. As similar developments took place in other fields of exclusive EU competences,
such as the internal market and international trade, politicians
floated the term ‘European sovereignty’. The fact, that the
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French President Macron introduced the concept ‘souveraineté
Européenne’ in his Initiative pour l’ Europe of 2017 implied both
a significant deviation from De Gaulle’s vision of a Europe of
Nation-States and a great leap forward to the creation of an
ever closer union among the peoples of Europe.52
Seen in isolation, these separate developments seem hard
to explain. From the conceptual point of view, however, each
of them forms an indispensable brick in the construction of the
new kind of organisation, which the EU aspires to be. Obviously, President Macron’s views on European sovereignty did
not form part of the deliberations in the two cases, which were
decided upon by the ECJ on 19 December 2019.53 Yet, these verdicts fit perfectly well in the build-up to a democratic EU polity.
The gist of these judgments is that the EU has an autonomous
democracy, the functioning of which must be facilitated and
respected by the Member States. In plain terms, the Member
States have to retain from certain actions, which -although entirely in line with national laws and regulations- have the effect
of undermining the EU democracy.
At this juncture, three observations must be made. The first
one is that the transfer of the exercise of sovereignty has initially led to the emergence of an autonomous legal order and half
a century later to that of an autonomous democracy at Union
level.54 This finding corresponds entirely with Macron’s suggestion concerning European sovereignty. The essence of the
construction of the EU polity is that sovereignty exercised at
a certain level must be democratically controlled at the corresponding level. As the second sentence of article 1 TEU highlights, decisions in the European Union are taken as openly as
possible and as closely as possible to the citizen. Thirdly, the
ECJ judgments of 19 December 2019 make it possible to identify the nature of the EU in a consistent and transparent manner.
Taking into account that the European Council described the
Communities in 1973 as a Union of democratic States and having regard to the conclusion of the ECJ that the EU has an autonomous democracy, the EU may be identified in its current
form as a ‘democratic Union of democratic States’.
The latest but not the least brick of the European
house-in-construction consists of the rule of law-mechanism,
which has been discussed and introduced in the context of the
23

fight against the corona pandemic.55 The essence of the new
mechanism is that it links the grant of EU subsidies to Member
States to their respect for the values of the EU, including the
values of the rule of law and democracy. Although critics on the
left side of the political spectre denounce the rule of law mechanism as ‘toothless’, it has the potential ‘to bite’ once the institutions have learned how to handle it.56 From the theoretical
point of view, it deepens the constitutional character of the EU
polity inasmuch as it emphasises that the values of democracy
and the rule of law must be respected both by the EU and by
its Member States. Thanks to the new mechanism the definition of the EU in its current form may be extended as follows:
The EU is a Union of democratic States, based on the rule of
law, which also functions as a constitutional democracy of its
own.
Seen from the conceptual angle, the introduction of the rule
of law mechanism forms the sharpest rupture so far from the
Westphalian system of International Relations. The new mechanism is incompatible with the traditional approach as it would
constitute an intolerable interference in the internal affairs of
a sovereign state. Indeed, some of the member states, likely to
be affected by the measure, notably Hungary and Poland, have
already raised this objection. So, the rule of law mechanism
points to the emergence of a new model of governance for the
EU. The new model, which may be described as the European
Model of Transnational Governance, is based on the practice
of shared sovereignty and is characterised by a system of external rather than national borders, by common rather than national customs, by an internal market and a single currency and
by dual systems of citizenship, constitutionality and democracy.57
The Conference on the Future of Europe
Although it was triggered by a most unfortunate series of incidents and despite the fact that the start was delayed for a
year by the corona-pandemic, the Conference on the Future
of Europe offers an excellent opportunity for the EU to stop
behaving like an ostrich, to pull its head out the sand and to
take stock of the turbulent developments of the past decades.
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The present conference is not the first of its kind, but stands
in the tradition of the Commission-Adonnino, which advised
the Commission in 1984 about the place of the citizens of the
member states in the construction of the then Communities.58
In a comparable way, the Conference will have to analyse and
improve the position of the EU citizens in the present Union.
The implications of this effort should not be underestimated.
While the nationals of the member states were merely entitled
to benefit from the arrangements between the participating
states concerning the internal market and could therefore be
characterised as ‘market people’, the EU citizens enjoy a full
status as citizens of the Union. ‘Civis Europaeus sum!’ It should
not be overlooked therefore that the present Conference was
caused by the continuing confusion about the status of the citizens in the Union. According to Title II of the Lisbon Treaty
the citizens are entitled to participate in the political life of the
Union, but the 1976 Election Act prescribes that they have to
cast their ballot in the elections for the European Parliament
as nationals of the Member States! As a result of this ambivalence in the construction of the Union, the members of the
newly elected EP argued after the 2019 EP elections that the
citizens had expressed their preferences for the new President
of the European Commission, while the European Council regarded the nomination of that official as its own prerogative!
Seen against this background, the first and primordial task of
the Conference will be to ensure that the EU citizens will be
able to go to the polls and to cast their vote in 2024 as citizens
of the Union!
Simultaneously, the participants and stakeholders in the
Conference should resist the temptation to frame it as yet another round in the fruitless and outdated debate between the
federalists and the intergovernmentalists. Political theorists
and practical politicians should not merely indulge in visions of
what the EU ought to be. At seventy, the EU should finally be
able to say what it is. In this connection, it would be a mistake
to suggest that the EU is or resembles a traditional ‘Empire’, as
romantic philosophers and politicians prefer to do.59 The hallmark par excellence of empires is that the sovereignty of the
realm is personified by the Emperor. There is no such dignitary
or institution in the EU! Moreover, empires tend to be imperial
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and to attack or suppress other peoples and countries with military means. Consequently, the suggestion that Europe should
reinvent the ‘sacrum imperium’ in one way or another, should
not be a guiding principle for the Conference.60
Instead, the Conference should have the courage to appreciate the original character of the EU. The European polity
does not imitate the United States of America and it is also not
a replica of one of the member states of the Union. So, names
likes the ‘Federal Republic of Europe’ or ‘Conféderation Européenne’ will be equally misleading.61 As a young organisation
the EU forms part of the system of global governance of the
United Nations. The EU is not and does not pretend to be a
state. However, because the EU is also composed of citizens
and functions on a democratic footing, it is neither a mere organisation of states. From the viewpoint of global governance,
the innovative character of the EU may therefore be accounted
for by the description of the Union as a democratic regional organisation.
The fact that the EU has evolved from an organisation sui
generis to a democratic regional organisation is mirrored by the
internal development of the Union. The theory of democratic
integration suggests that the ‘Union of democratic States’ of
1973 has evolved via various stages in almost half a century
to a democratic Union of democratic States. Europeans may
pride themselves for breaking the seemingly inevitable circle of
perpetual war by creating a new model of governance for their
continent, known as the European Model of Transnational
Governance.
Since the novelty of the European experiment lies in the
inclusion of the citizens in the construction of the European
Union, the EU may be described in technical terms as a ‘Union of States and Citizens’. The corresponding form of governance, which the EU has established over the decades, is that
of a transnational democracy. The EU may therefore present
itself to its citizens, its member states and the world at large in
political terms as a ‘Union of States and Citizens, which works
as a European democracy’.
The circumstance that the EU has reached its constitutional haven as a democratic Union of democratic states does not
imply that the present construction should be perfect. On the
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contrary, the EU is not a Hegelian construct, which must be
glorified as the ultimate manifestation of some world spirit.
The Conference will be well-advised to realise that the era of
European democracy has only just begun.62 New initiatives
such as European Citizenship Education should be undertaken
as a matter of urgency.63 If the EU wants to play a responsible
role at the global stage, it must introduce qualified majority voting in Foreign Affairs without delay.64 During the Conference
many other useful suggestions will be floated. The overriding
concerns of the Conference from the conceptual point of view
should be to identify the European Union as a Union of States
and Citizens, to fix the electoral system of the EU, to improve
the efficiency in foreign affairs and to underpin the democratic
functioning of the Union with a proper political philosophy. In
short, the Conference on the Future of Europe should finalise
the evolution of the EU to a democratic regional organisation.
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3
REPLACING THE
WESTPHALIAN SYSTEM
Essay on the Identification of the EU as a democratic Union of
democratic States
From the outset, lawyers have underlined the revolutionary
character of the process of European integration. In the first
edition of the renowned Introduction to the Law of the European Communities, published in 1973, Kapteyn qualified the
construction of the European Coal and Steel Community as a
‘revolutionary breakthrough from the classic pattern of international organization’.65 Many legal scholars have subsequently participated in the ‘Integration through Law (ITL) project,
but their efforts and conclusions have had little resonance
with the wider field of European Integration Theory.66 Political theorists, studying European integration, tend to operate
with more political concepts such as neo-functionalism, liberal intergovernmentalism and postfunctionalism. Overlooking
legal contributions, they prefer to present these three schools
of thought as the ‘Grand Theories of European Integration’.67
This lack of interdisciplinary dialogue is especially regrettable
since political theorists have been unable so far to develop an
own and distinct political philosophy of the European Union.68
In consequence, this ‘academic provincialism’ has led to an undue prolongation of the identity crisis of the EU, as epitomised
by the notorious deadlock in the debate about the nature of the
Union.
The aim of the present essay is to demonstrate that the perennial stalemate in the debate about the nature of the EU and
the Future of Europe can be overcome through a democratic
approach to the process of European integration. It will be established that the much-discussed democratic deficit, which
used to characterise the EU in its early decades, has been addressed from within. The theory of democratic integration,
to be summarised in this essay, postulates that, if two or more
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democratic states agree to share the exercise of sovereignty in
a number of fields with the view to attain common goals, the
organisation they establish for this purpose should be democratic too. The new theory not only underpins the conclusion
that the EU in its present stage constitutes a ‘democratic Union of democratic States’, but also offers an explanatory model
for its evolution from an association of democratic states to a
European democracy. Mirroring this conclusion from the perspective of international relations it will be submitted that the
EU has emerged as the first democratic regional organisation
in the world.
The reception of citizenship
Hardly ever in the history of international law has a new concept been introduced with so much ignorance and opportunism as EU citizenship. The Heads of Government and State arrived at the summit of Maastricht in December 1991 with great
expectations. The European Parliament had already drafted a
federal blueprint for a European Union in 1984, while France
and Germany had agreed to replace the established formula
‘ever closer union’ with the term ‘federal vocation’.69 On the
assumption that the President of the European Commission
Jacques Delors aimed to complete the internal market, the
Spanish government floated the idea to improve the status of
their nationals in other member states by introducing a citizenship of the Union.70 As the proposal was endorsed without
much discussion, one of the purposes of the newly founded
Union was -in the words of article B TEU- to ‘strengthen the
position of the rights and interests of the nationals of its Member States through the introduction of a citizenship of the Union’. As from the entry into force of the Maastricht Treaty the
citizens of the Member States were to be citizens of the Union
too.
In line with the Internal Market-driven preparation of the
introduction of the new status, however, the European Council did not attach any new rights or obligations to the citizenship of the Union. The citizens of the Union continued to enjoy
the rights they had obtained in their capacity of subjects of the
Member States, notably the right to free movement and settle30

ment, but the Maastricht Treaty failed to contain any concrete
measures to improve their position. Moreover, no propositions
were made to connect those citizens of the member states, who
preferred to remain in their own country with the newly established Union. Remarkable as it may seem from the present perspective, the citizens of the member states still had to cross an
internal border in to ‘validate’ their status as EU-citizen.71
If there had been any hope in academic circles that the
Heads of State and Government would have seized the momentous occasion of the Maastricht Treaty to address the
democratic deficit of the European project, these expectations
were dashed instantly after publication. The EU was described
by one author as a ‘Union of bits and pieces’,72 while another
concluded that the new status of EU-citizen was a ‘pie in the
sky’.73 The harshest criticism was still to come. At the height of
the financial crisis, which was to hit the EU after the entry into
force of the 2007 Lisbon Treaty, a leading commentator even
concluded that ‘democracy is not in the legal DNA of the EU’.74
His views were reflected by the German Constitutional Court,
which concluded in its Maastricht-Urteil of 1993 that EU citizenship was not a ‘real’ status and in its Lissabon-Urteil of
2009 that the EU-democracy was not a ‘real’ democracy.75 As
these academic doubts and judicial judgements were corroborated by the prevailing paradigm in international law, known as
the Westphalian system of international relations, the old continent seemed to be condemned to the Faustian dilemma of either having international cooperation and economic prosperity or enjoying sovereignty and democracy.76 In the prevailing
perception international organisations were presumed to be incompatible with the concept of democracy. Democracy could
only thrive within the boundaries of a sovereign state, whereas
the relations between states were governed by the rules of diplomacy. In consequence, the EU could never be democratic
and would always suffer from an intrinsic democratic deficit.
Presented with this dogmatic dilemma the citizens of the United Kingdom decided in the 2016 referendum about the continuation of British membership of the EU to leave.77
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Absolute sovereignty and beyond
The hallmark of the Westphalian system of International Relations lies in its concept of absolute sovereignty.78 Sovereignty
(summa potestas) must be one and indivisible.79 It cannot be
compromised. The emphasis on absolute sovereignty of States
can be understood as a reaction to the feudal system of the Middle Ages, in which kings had vassals and in which Emperors
and Popes competed for worldly power. As from the 16th century Europe became divided in an ever-fluctuating number of
sovereign states, which were guided in their relations with each
other by the Westphalian system. States had to treat each other
as equals, they had to refrain from interfering in the internal
affairs of other states and they were only allowed to declare war
on another state if there was a valid casus belli.
Although the Westphalian system gradually became the
global norm for the relations between states, the old continent
of Europe proved to be too small for the system to remain the
guiding principle in international relations. After two devastating world wars the citizens and politicians of the ravaged
countries wanted ‘no more war’, even if that meant that they
would have to give up or share parts of their national sovereignty.80 In fact, the European Coal and Steel Community, which
was founded in 1951 by six Western-European countries, was
based on the premise that it would be materially impossible for
states to declare war on each other, if they shared the exercise
of sovereignty over the materials with which these wars were
conducted.81 In practice, sharing sovereignty in a limited number of fields proved to be a reasonable price for the prevention
of war.
The European countries proceeded very cautiously on
their way to a more mature system of mutual relations. Later
generations may judge that they took far too long. It seems at
least stunning that – 70 years after the start of their experiment
with shared sovereignty- they are still measuring the results
of their exercise by the norms of the system which they have
abandoned. To put it concretely: the political and academic debate about the nature of the EU is still dominated by the Westphalian opposition between states and international organisations.82 The reason for this outdated practice is probably that
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practitioners and researchers seem to be so accustomed to examining political relations from the Westphalian viewpoint of
States, that they are mentally unable to swap their paradigm for
another one. However, as the EU not only exists of states, but
also of citizens, it should be endeavoured to substitute the civic
perspective of democracy and the rule of law in the study of the
EU for the Westphalian paradigm of diplomats and states.83
A New Narrative for the EU
Paradigm shifts tend to shed fresh light on accepted truths
and persistent stalemates. In the case of the EU the change of
paradigm renders the traditional opposition between state and
international organisation obsolete. The axiom that it is impossible for international organisations to function on a democratic footing is being replaced with the premise that, if two
or more democratic states agree to share the exercise of sovereignty in a number of fields in order to attain common goals,
their organisation will have to be democratic too. Substituting
the democratic perspective for the diplomatic paradigm opens
the way for identifying the emancipation of the citizen as a new
dynamic in the process of European integration. In line with
the practice of the European Council to mark each treaty as a
new stage in the process of European integration, the evolution
of the European polity from a Union of democratic States to a
European democracy may be described in ten stages.
1 Sharing Sovereignty The new narrative, which stems from
the paradigm change, starts with the historic decision of six
Western-European countries to prevent the renewed outbreak
of war by sharing sovereignty over the materials required for
the very conduct of war. The construction of the European
Coal and Steel Community, founded in 1951, formed a ‘revolutionary breakthrough of the existing patterns of international
organisation’.84
2 An autonomous legal order Encouraged by the success
of their experiment the six member states decided to broaden
the practice of pooling sovereignty to the entire economy. The
European Economic Communities, which was created by the
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1957 Treaty of Rome, aimed at establishing an internal market
among the participating states. In its landmark verdict in the
case Van Gend en Loos of 1963 the EC Court of Justice found
that the Community had an autonomous legal order.85 A year
later the Court added that the law of the Communities has direct effect and, in case of conflict, precedes national laws and
regulations.86
3 A Union of democratic States In the wake of the first
enlargement in 1973 with three new members the European
Council decided to identify the Communities as a ‘Union of
democratic States’.87 While unions of states are a regular phenomenon in international law, unions of democratic states are
rare, especially when they share the exercise of sovereignty in
order to attain the goals they have in common. In view of the
nature of the democratic principle it may be presumed that, if
two or more democratic countries agree to share the exercise
of sovereignty in a number of fields in order to attain common
goals, the organisation they establish for this purpose should
be democratic too.
4 A directly elected Parliament In line with this theoretical
presumption the nine member states decided three years later
to increase the democratic legitimacy of their Communities by
holding direct elections for the European Parliament. According to the 1976 Act concerning the election of the Members of
the European Parliament by direct universal suffrage the candidates were to be chosen in each Member State by the electorate of that particular State. The voter turnout in the 1979
EP-elections stood at almost 62 %.
5 Qualified Majority Voting The functioning of regular
unions of state is based on the principle that no member state
can be bound against its will. In other words, each participating state has the right of veto. National veto’s, however, are incompatible with the democratic decision making at the supranational level. Seen from this perspective the decision of the
European Counci to replace the national veto’s in a number of
fields with a system of deciding by qualified majorities was an
important step on the road towards a European democracy.
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The European Single Act, signed by twelve member states, entered into force on 1 July 1987.
6 EU Citizenship The stakeholders in the process of European integration did not have a blueprint for the transition of
their polity from a Union of democratic States to a European
democracy. In hindsight, it seems obvious to suggest that citizenship is an indispensable condition for a democracy. As
demonstrated above, however, the purpose of the European
Council on introducing a citizenship of the Union was to complete the internal market rather than to lay the foundations for
a democracy at the level of the Union. It was only after the initial Danish rejection of the Maastricht Treaty that the European Council tacitly withdrew its original motivation for the
introduction of EU citizenship.88
7 Dual Democracy The 1997 Amsterdam Treaty is the first
treaty in the history of the EU to contain the outline of the system of dual democracy, which has become the hallmark of the
European Union. The Amsterdam Treaty includes democracy
in the core values of the EU, presently enumerated in article 2
TEU. As it also introduced specific provisions to ensure durable compliance by the member states to the values of the Union, notably with respect to democracy and the rule of law, the
Amsterdam Treaty allowed for the description of the EU as a
‘Union of democratic States, which also constitutes a democracy of its own’.
8 Fundamental Rights The Charter of Fundamental Rights
of the European Union, solemnly proclaimed at the 2000 Summit of Nice, symbolises the emancipation of the citizens in
the framework of the Union. It has been hailed as the ‘Magna
Charta’ of the EU citizens, since it contains both the political
and the civil as well as the economic and social rights of the EU
citizens. After it had obtained legal status by virtue of the entry
into force of the Lisbon Treaty on 1 December 2009, EU citizenship was no longer a ‘pie in the sky’, but a full-grown status
of citizens of an international organisation. From then on, the
citizens of the member states could take pride in saying: Civis
Europaeus Sum.89
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9 The Lisbon Treaty The 2007 Treaty of Lisbon is the first
treaty in legal history to turn an international organisation into
a transnational democracy. At the same time, it construes the
EU as a democracy without turning the Union into a state. Article 10 (1) TEU articulates that the functioning of the Union
shall be founded on representative democracy.90 Seen in this
light, the Lisbon Treaty symbolises the emergence of the EU
as a new kind of entity in global politics, which can no longer
be understood and explained in terms of the Westphalian paradigm of international relations. As the Lisbon Treaty puts beyond doubt that the EU is neither a State nor an international
organisation, the question as to how the EU can be described in
positive terms can no longer remain unanswered.
10 An autonomous democracy The innovations brought
about by the Lisbon Treaty proved to be so intricate that it took
the EU Court of Justice more than a decade to come up with
proper interpretations. The case law of the ECJ is vital for the
understanding of the Lisbon Treaty both with respect to the
status of EU citizens and in relation to the system of governance of the EU.
The ECJ started by turning EU citizenship into a real status.
While citizens had to cross a border under the old regime in order to validate their rights in the framework of the EC/EU, the
ECJ established in 2010 that ‘citizenship of the Union is intended to be the fundamental status of nationals of the Member
States’.91 It followed that ‘national measures that have the effect
of depriving citizens of the Union of the genuine enjoyment of
the substance of the rights conferred by virtue of their status as
citizens of the Union’ are in conflict with European law.92 The
cross-border element had been removed so fundamentally that
nationals of a member state who had been convicted to imprisonment by the judiciary of their country for breaking national
laws, could successfully invoke their rights as EU citizens.93
It lasted more than a decade after the entry into force of
the Lisbon Treaty before the ECJ found itself in the position to
articulate its views on the system of governance contained in
that treaty. In two separate judgements, delivered on the same
day, the Court recalled ‘that, as stated in article 10 (1), the func36

tioning of the EU is to be based on representative democracy,
which gives expression to democracy as a value. Democracy
is, under article 2 TEU, one of the values on which the EU is
founded’. This fundamental provision forms the basis for the
conclusion that the EU has an autonomous democracy and that
the member states, while they are obliged to ensure free and
fair elections for the European Parliament, must refrain from
actions, which have the effect of undermining the EU democracy.94
From the conceptual viewpoint, these verdicts of the ECJ
underline that the EU has evolved beyond the Westphalian
system. While the latter holds that it is impossible for organisations of states to be democratic, the Court establishes that
the EU has an autonomous democracy. So, some seventy years
after the start of the experiment with shared sovereignty a new
kind of democracy has emerged at the European level, which
does no longer comply with the demands and prescriptions of
the Westphalian system. As the present essay shows, a new set
of rules is developing, which may be described as the ‘European Model of Transnational Governance’ and which is characterised by the exclusion of war, by the practise of shared exercise of sovereignty, by an autonomous legal order as well as by
dual citizenship and a dual democratic order.95
Conclusion
Political processes tend to take time, notably when they are not
merely related to individual states but to an entire continent.
Clear ideas are indispensable for bringing about the required
foundational change. The ECJ should therefore be credited for
clarifying the nature of the EU. Taking into account that the
European Council described the then Communities in 1973 as
a Union of democratic States, the finding of the ECJ that the
European Union has an autonomous democracy, leads to the
conclusion that the EU is to be identified in its present stage as
a democratic Union of democratic States. Formulated in terms
of international relations, this conclusion implies that the EU
may present itself at the global stage as a democratic regional
organisation.
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The corona crisis from which the world is trying to recover,
may serve to demonstrate that the long-awaited solution of the
conundrum concerning the nature of the EU, does not mean
that Europe’s problems have all been solved. On the contrary,
the challenges are formidable and the construction of the new
European house is far from complete. However, the realisation that the EU has reached its constitutional destination as a
democratic Union of democratic States, may enable the participants in the Conference on the Future of Europe to make the
right diagnosis. They do not have to limit themselves to the prevailing three ‘Grand Theories of European Integration’ in their
efforts to shore up their recommendations with solid foundations. They may conclude instead that, as Jürgen Habermas,96
Kalypso Nicolaïdis97 and Koen Lenaerts98 each have demonstrated in their own way, that the constitutional-democratic
approach is the path forward. Seen from this perspective, the
main challenges for the European Union at this juncture are
to strengthen its young and fragile democracy by all possible
means, including digital and participatory democracy, and to
ensure continued respect by its member states for the values
of the Union, notably for the values of democracy and the rule
of law.99 As the quality of democratic governance at the level
of the Union is correlated to the democratic processes within
each member state, it is essential for European democracy to
be protected and nurtured on both levels. After all, European
sovereignty is only feasible if it is balanced and controlled by an
effective European democracy.
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4
THE CASE BUNDESVERFASSUNGSGERICHT VERSUS
EU COURT OF JUSTICE
1 Preparing the Conference on the Future of Europe
On the eve of the outbreak of the corona crisis and the subsequent reintroduction of borders in Europe, the EU Court of
Justice (EUCoJ) has delivered two far-reaching verdicts about
the nature of the EU’s system of governance. The Court established in the cases Puppinck and Junqueras Vies of 19 December 2019, that the EU has an autonomous democracy.100 While
the significance of these decisions may prove to be comparable to the Van Gend en Loos-case of 1963, in which the Court
found that the –then– Communities had an autonomous legal
order,101 they may also inspire and guide the participants in the
upcoming Conference on the Future of Europe.
Although these verdicts have taken many theorists and
practitioners by surprise, they are entirely in line with the findings of the recently launched theory of democratic integration
(TDI). The new theory offers an explanatory model for the evolution of the EC/EU from an organization of states with shared
sovereignty in a limited field for a limited period of time to a
Union of 27 member states and 450 million citizens, in which
both the Union and the member states have to meet stringent
standards of democracy and the rule of law. The conceptual innovation, which the TDI brings about, is that it substitutes the
civic perspective of democracy and human rights for the diplomatic paradigm of the Westphalian system of International
Relations. This change of perspective enables the EU to overcome the paralyzing deadlock in the debate about the future
of Europe. The Union is no longer destined to either become
a federal state or establish itself as a free trade association, but
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may emerge instead as the first democratic regional organization in the world.
The purpose of the present treatise is to answer the question how the European Union can function as a democracy and
maintain a single currency without forming a state. It will be
shown in particular that the EU has outgrown its notorious
democratic deficit by creating a system of dual democracy, in
which both the member states and the Union have to comply
with stringent demands of democracy and the rule of law. The
theory of democratic integration, which has been developed
with the view to overcome the corresponding ‘philosophical
deficit’ of the European Union, presents a new narrative for the
EU able to foster the bond between the Union and its citizens.102
2 EU Jurisprudence: the cases Puppinck and Junqueras
Vies
The cases Puppinck and Others and Junqueras Vies of 19 December 2019 are both related to the democratic functioning
of the European Union. Puppinck and a number of fellow EU
citizens from other member states had used the provision of
article 11, para 4, TEU to launch a European Citizens Initiative
(ECI) under the title ‘One of Us’. Although they had obtained
the required number of signatures for inviting the Commission
to launch legislation, the Commission decided for a number of
motivated reasons not to do so. In its judgment the EUCoJ notably ‘recalled that, as stated in article 10 (1), the functioning of the
EU is to be based on representative democracy, which gives expression to democracy as a value. Democracy is, under article 2 TEU,
one of the values on which the EU is founded’.
The facts and circumstances in the case of Mr Junqueras Vies
are somewhat more complicated. The applicant had run as a
candidate in the elections for the European Parliament in May
2019 in the country of his nationality Spain. Prior to these elections, however, he had been taken in provisional detention by
the Spanish authorities in the context of criminal proceedings
against him in connection with his participation in the organization of the referendum on self-determination, which had
been held in the autonomous region of Catalonia on 1 October
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2017. From within his cell, he requested authorization of the
Spanish authorities to leave prison in order to deal with a formality required by Spanish law, namely to swear or pledge to
abide with the Spanish Constitution before a central electoral
board, and to subsequently travel to Strasbourg with a view to
participate in the inaugural session of the newly elected European Parliament. After the Spanish Supreme Court had asked
the EUCoJ for a preliminary ruling relating to the immunity of
elected members of the European Parliament, it convicted the
applicant to a prison term of 13 years and to a disqualification
to hold any public office or to exercise any public function for
the same period.
The legal dilemma, which the EUCoJ had to clarify, was
whether the Spanish authorities were entitled to prevent an
elected member of the European Parliament from inauguration by refusing him the authorization to leave prison or
whether the provisions concerning the privileges and immunity, laid down in article 343 of the Treaty on the Functioning of
the EU (TFEU) and in article 9 of the Protocol on the privileges
and immunities of the European Union, should prevail.
In reaching its verdict the EUCoJ has meticulously avoided
the complications, which could have arisen from the fact that
the 2007 Lisbon Treaty introduces a concept of the European Parliament, which is fundamentally different from the one
used in the 1976 Act concerning the election of members of the
EP.103 Whereas the latter perceives MEP’s as ‘representatives
of the peoples of the Member States’, article 14, para 2, of the
Treaty on European Union explicitly stipulates that ‘the European Parliament shall be composed of representatives of the
Union’s citizens’. Instead, the EUCoJ started by pointing out
‘that the election of members of the European Parliament by
direct universal suffrage in a free and secret ballot constitutes
an expression of the constitutional principle of representative
democracy, the scope of which is defined by EU law itself’.104 In
elaborating the principle laid down in the Puppinck case, the
EUCoJ superseded the underlying conflict between the two
different concepts of the European Parliament and established
the autonomy of the EU democracy.
The practical consequences of this approach are evident:
the Court argues that the declaration of the results of the elec41

tions for the EP by the authorities of the Member States has a
declaratory rather than a constitutive character. Consequently,
the Member State concerned may not interfere with the results
or impose restrictions and/or obligations on the elected candidate. On the contrary, the fact that the publication of the results is of a declaratory nature, implies that the elected member
of the European Parliament automatically enjoys the priviliges
and immunities of article 343 TFEU and of the corresponding
Protocol on the privileges and immunities of the European
Union.105 Thus, the Court finds that the applicant should have
been authorized to leave prison in order to participate in the
first meeting of the newly elected European Parliament and to
be inaugurated as a member of that Parliament.
The conclusion which must be drawn from this verdict is
that the Member States of the EU are not only instrumental in
the organization of the elections for the European Parliament,
but that they also have to respect the autonomous character of
the EU democracy. In plain terms, the Member States have to
refrain from certain actions, which –although entirely in line
with national laws and regulations – have the effect of undermining the functioning of the EU democracy. In case, the continuation of the detention of the applicant after his election as
member of the European Parliament was regarded by the EUCoJ as incompatible with EU law.
3 The Westphalian system of International Relations
It is generally acknowledged in academic theory that paradigm changes tend to be recognized only after they have taken
place.106 The experience of the EU and its predecessors may
well be regarded as yet another independent confirmation of
this paradoxical practice. The prevailing paradigm in international political theory, known as the Westphalian system of International Relations, is so dominant that the vast majority of
theorists and practitioners in the field are still convinced that
it is theoretically impossible for the EU to exist.107 Within the
confines of the Westphalian system a democratic international organization amounts to a contradiction in terms. As it is
impossible to appreciate the consequences of the theoretical
vacuum of the EU without a proper understanding of the pre42

vailing paradigm, this paragraph will be dedicated to a concise
overview of the Westphalian system of International Relations.
The origins of the Westphalian system date back to the
aftermath of the Middle Ages.108 Towards the end of this era,
which was dominated by Empires and in which the Church
provided shelter in the form of a system of laws and authority, to which even kings were subjected, religious wars caused
havoc all over Europe. During the Thirty Years War, which
raged through the Holy Roman Empire of the German Nation
from 1618 to 1648, Germany lost well over one-third of its population. The peace, which brought an end to these horrifying
atrocities and in which almost all European states of the time
including the Holy See were involved, paved the way for a new
system of relations between states. As the peace negotiations
were conducted in two cities of the region of Westphalia, the
new approach became known as the Westphalian system of International Relations.
The hallmark of the Westphalian system lies in its concept
of sovereignty (in Latin suprema potestas).109 It holds that the
highest power within a state must be one and indivisible. The
French philosopher Jean Bodin (1530-1596) emphasized in his
writings that sovereignty has to be absolute.110 The concept of
sovereign states was applied to the emerging field of international relations by the Dutch scholar and diplomat Hugo Grotius (1583-1645), who developed the idea of the ‘society of nations.111
In hindsight, Bodin and Grotius may be regarded as the intellectual fathers of the Westphalian system. In this approach,
sovereignty has an internal as well as an external dimension.
Within the state, there is no higher authority than the sovereign, whether the highest authority is attributed to the king,
the people or to parliament. In the financial field the sovereign
has the power to raise taxes. Sovereigns have ‘deep pockets’
and the debts, which states incur, are described by the markets
as ‘sovereign debts’. The external relations between states are
governed by the principles of equality and reciprocity. Equality between states implies that they should respect each other’s
sovereignty and that they should refrain from interfering in the
internal affairs of their counterparts. Violation of the principle
of sovereignty may constitute a reason for war (casus belli).
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In the field of international politics, the Westphalian system
proved to be a fundament for a policy of equilibrium among
states. The intention to secure a balance of power between the
largest states in Europe was served by a set of detailed rules
with respect to their conduct towards each other. The ratio
behind this policy appeared to be that, while states had an unalienable right to engage in armed conflict, warfare should be
constrained as much as possible. War was regarded as the continuation of diplomacy by other means.112
4 The Kantian Dilemma of Statehood and International
Law
It is a somewhat counterintuitive experience to describe the
development of a historical process, while the actual world has
come to a standstill. After the outbreak of the corona crisis
it is becoming more evident by the day that the EU needs its
member states to protect its citizens. One country after another goes into lockdown and the member states are closing their
borders not only for foreigners, but also for EU citizens of other nationalities. Border controls are back! Travellers without
compelling reasons for entering another member state are being returned at the frontier. Eurosceptic politicians are posting
celebratory tweets to the effect that ‘Schengen won’t survive
corona!’ But my task is not to comment on the daily developments outside my study. Let’s concentrate on the story!
One of the first thinkers to question the wisdom of the Westphalian concept of international relations was the German
philosopher Immanuel Kant. In a remarkably vivid and witty
passage of his 1796 essay On Perpetual Peace Kant compares
the so-called civilized nations of Europe to the so-called savages of America and concludes that the original inhabitants of
the new continent behaved in a much more civilized manner
than the belligerent European states.113 In his efforts to device a
blueprint for a world without war, Kant sketches two options.
States could either merge into an all-embracing world state or
form a federation of free states. As Kant feared that a world
state was likely to result in some form of global despotism, he
favoured the creation of a federation of free states, in which
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the participating states would be guided by the desire to ensure
lasting peace.
Kant’s influence on contemporary international law can
hardly be overestimated. He is regarded as the intellectual father of the United Nations system and his philosophical
writings continue to inspire both liberal and cosmopolitan
thinkers. For the purposes of the present treatise, it should be
emphasized that Kant fully remained within the limits of the
Westphalian paradigm. At the same time he should be credited for making the first attempt to design a world order, which
would effectively prevent the renewed outbreaks of war. His
conclusion that this result could only be achieved through the
creation of a world state or through the foundation of a federation of free states, has shaped the minds of politicians, idealists
and philosophers, who ventured to create a New Europe after
the end of the Second World War in 1945. In line with the parameters of Kantian thinking, this effort had either to result in
the emergence of a federal European state or in the creation of
a Union of Nation-States, propagated by the French president
Charles de Gaulle as l’Europe des Patries. In other words, the
dominance of the Westphalian system of International Relations was so preponderant that it precluded any other option
for international organization. In hindsight it may be suggested that the founding fathers of post-war Europe and their contemporaries were even not aware of the fact that they faced a
Kantian dilemma of statehood and international law.
The eminent Belgian lawyer Walter van Gerven has amply demonstrated how the principles of the Westphalian system continue to be incorporated in international law, notably
through the 1933 Montevideo Convention on Rights and Duties of States.114 The diplomatic concept had become hard law,
thus reinvigorating the notion of the predominance of the prevailing system of international relations. It was only after the
end of the Second World War that a number of general limitations on the absolute sovereignty of states were introduced
through the Charter of the United Nations and the Universal
Declaration of Human Rights. While the need to protect human rights induced the United Nations to start curbing the
absolute sovereignty of states, inter alia through the 1948 Convention on the Prevention of Genocide, the 1951 Refugee Con45

vention, the establishment of the International Criminal Court
in 1998 and the introduction in the first decade of the 21st century of the responsibility to protect (R2P), the United Nations
continues to be an organization of states within the paradigm
of the Westphalian system of International Relations.115
5 The Legacy of Johan Huizinga
Against this background the decision of six Western-European
states to share sovereignty in the field of coal and steel constituted a revolutionary breakthrough of the traditional pattern of
international organization.116 In their endeavour to guarantee
peace (nie wieder Krieg) the six founding states of the European Community for Steel and Coal (ECSC) did not merely
curb sovereignty, but handed the exercise of state power to a
supranational High Authority, albeit in a limited field and for a
limited period of time.117
The conditions for the European experiment with sharing
the exercise of sovereignty had been prepared by diplomats
of the stature of Jean Monnet, by politicians such as Winston
Churchill, Robert Schuman and Altiero Spinelli and by leading intellectuals, including Paul Valéry, Ortega y Gasset and
the Dutch historian Johan Huizinga.118 In his intellectual will,
which was posthumously published in 1945, Huizinga argued
that the peacemakers of 1919 had missed a historic opportunity
to secure a stable world order.119 ‘When they had the chance to
renew the system of global governance, they failed to see that
the concept of absolute sovereignty had become obsolete.’ In
consequence, the Peace of Versailles had sown the seeds for
policies of revenge, aggression and, ultimately, a second world
war. Huizinga wrote his testament in internal exile and never
returned home. Looking ahead in the final chapter, he concluded that it would only be possible for the small states of Europe
to obtain safety and security, if they would be integrated in
a new legal order with the larger ones. From the current perspective, it may be concluded that, as a conservative by heart,
Huizinga did not envisage to create the ‘new man’.120 Instead,
he wanted to change the structures in which people had to live
their lives.
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6 Citizenship and Democracy
For many citizens of the six participating member states the
European Communities, which started to function in the second half of the 20th century, were a distant institution with all
the hallmarks of a bureaucratic bullwark. Hardly anyone would
have associated the Communities at the time with the term
‘democracy’ or with a passion for politics. However, the emergence of the EC as a technocratic body stood in sharp contrast
to the intentions with which the founding fathers had initiated
the process of European integration. Politicians like Churchill,
Spaak, De Gaulle and Brandt had dedicated their lives and careers to the fight against nazism & fascism and insisted that the
new Europe should be democratic.121
With the benefit of hindsight this fundamental difference
between the intentions and the outcome may be explained by
the circumstance that the initiators of the process of European
integration hardly had an idea about the way in which an organization of states may evolve towards a transnational democracy. There was no blueprint or roadmap as something similar
had never been done before. The only intellectual assurance
they had was provided by Kant. According to the great German philosopher states could attain perpetual peace by either
merging into a new federal state or forming a confederation of
states. In consequence, the process of European integration
was overshadowed by the Kantian dilemma of statehood and
international law for over fifty years.
While theorists engaged in a seemingly endless academic
debate about the ultimate goal or finalité politique of the EC/
EU, the two antagonists, the federalists and the intergovernmentalists, agreed that there was no other option available
(tertium non datur!). They were unable to see, however, that
innovative developments were taking place in two entirely different semantic fields, namely in the domains of citizenship
and democracy. These subjects did not receive particular attention in the academic debate. The federalists expected that their
United States of Europe would be democratic and assumed
that the citizens of the member states would be happy to swap
their national status for a European citizenship. Their opponents had no conceptual problems with the ideas of citizen47

ship and democracy either. As citizens of their national states
the peoples of Europe would be able to conduct their lives in
thriving democracies. It is therefore fair to conclude that there
was no reason in the early decades of European cooperation
to problematize the concepts of citizenship and democracy.
Even the description by the European Council in 1973 of the
–then– Communities as ‘a Union of democratic states’ did not
give rise to fundamental scientific debates.122 For the intergovernmentalists the description was accurate and in line with existing theories, whereas the federalists saw it as a fine stepping
stone towards the future United States of Europe, which they
envisaged and which –in their view– was destined to come.
7 Van Gend en Loos Revisited
While the learned protagonists of the two opposing schools
continued for decades to indulge in their ideological debates,123
the Court of Justice of the Communities tried to account for
the consequences of the deviation from the Westphalian system, which the pooling of sovereignty implied. Merely five
years after the entry into force of the Treaty of Rome the Court
established that, by transferring the exercise of sovereign powers to the European Economic Community in a limited number of fields, the Member States had in fact created an autonomous legal order of international law.
As the verdict in the case Van Gend en Loos of 2 February
1963 laid the juridical foundation for the emergence of the EC/
EU as a democratic polity in international law, it may be useful to recall the Courts line of reasoning at this juncture.124 The
Court started its considerations by pointing out that the Treaty
of Rome is more than a traditional treaty as it does not only create mutual obligations between the contracting states, but also
affects the citizens of these states. In reaching this conclusion,
the Court attached decisive significance to the preamble of the
treaty, ‘which refers not only to governments, but also to peoples’. The difference between traditional treaties and the new
European approach could not have been made any clearer! The
Court finds confirmation for this conclusion in the evidence
that the EEC had been given ‘institutions endowed with sov-
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ereign rights, the exercise of which affects Member States and
also their citizens’.
So, the principle of duality has been accentuated by the
Court as early as 1963.125 The process of European integration
should not be perceived in terms of the Westphalian opposition of either-or, but rather in terms of the inclusive and-and
approach. This principle is especially relevant for the citizens.
The Court approached them not merely as subjects of the
Member States –as traditional law would have had it–, but also
as participants in the Community. After all, they were ‘called
upon to cooperate in its functioning through the intermediary of the European Parliament and the Economic and Social
Committee’. In the same vein, the law of the Communities did
not only intend to impose obligations on these participants
in the Community, but also envisaged ‘to confer rights upon
them, which will become part of their legal heritage’.
In the case Costa v E.N.E.L., which was decided upon in
1964, the Court confirmed its perception of the autonomy of
the legal order of the Communities by establishing that European law has direct effect and, in case of conflict, takes precedence over national law.126 In this way the Court ensured that
there would be uniformity of interpretation within the autonomous legal order of the Communities. The duality implied in
this approach is that the national courts of the member states
participating in the Communities were to function as the highest judge with respect to national laws and regulations, whereas the EC Court of Justice would have the last say in matters of
European law.
The significance of the Court’s jurisprudence may be summarized for the purposes of this treatise in the following two
sentences: by underlining that the subjects of the Member
States have a role to play in the functioning of the emerging
polity, the Court prepared the ground for the introduction of
EU citizenship. In the same vein, the Court also sketched the
outlines of a democratic polity beyond the state. In hindsight it
almost seems as if the Court intended to encourage the member states to proceed on their common journey by exploring
the uncharted waters before them. From this perspective it is
tempting to suggest that the EUCoJ has led the way once more
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almost sixty years onward by establishing in the cases Puppinck
and Junqueras Vies that the EU has an autonomous democracy.
8 The Theory of Democratic Integration
Whereas the intergovernmentalists and the federalists persisted in their dogmatic attitudes, more realistic scientists
and politicians tried to analyze in the Aristotelian tradition
what was actually ‘happening on the ground’. In his inaugural lecture, delivered in 1964, Jos Kapteyn kept his distance
from the Platonian debate about the ultimate goal of the EC/
EU and stressed the need for development of the new polity
in a ‘healthy democratic direction’.127 In his view the necessity of improved mechanisms of democratic control was all the
stronger, since the responsibilities in an increasing number of
fields were transferred from the national democratic level to
that of the Communities.
In her Europe Lecture, which she gave in The Hague in
2005, the then President of Ireland Mary Robinson underlined
that the growth of the emerging polity should take place in an
organic way.128 She notably argued that there must be a dynamic, which triggers the growth from within. A decade earlier
Jacques Delors had already called for an effort to ‘give Europe a
soul’. His plea was heeded by the Czech President Vaclav Havel, who said that, ‘as Europe goes ahead with its unification, it
has to rediscover, consciously embrace and in some way to articulate its soul or its spirit, its underlying idea, its purpose and
its inner ethos’.129
Considering that the European Council had defined the EC
in 1973 as a ‘Union of democratic states’ and taking into account
that the Court of Justice had sketched the blueprint for a democratic polity beyond the state in the Van Gend en Loos-case of
1963, it seems fair to suggest that the dynamic which triggers
the evolution from within should consist of the concept of democracy. The obvious suggestion, that little purpose is served
by governing a union of democratic states in an undemocratic
manner, may be underpinned by two considerations of a theoretical nature. It should in the first place be recalled that the
essence of democratic rule is that the citizens are the authors
of the laws which they obey.130 The decision of the Europe50

an Council to describe the Communities as an organization
of democratic states implies that the citizens of the member
states are ‘the authors’ of the process of European integration.
It follows that, if the citizens of the member states transfer the
exercise of power in a steadily increasing number of fields to
the level of a new polity, the governance of that emerging entity
should be democratic too.131 Citizens cannot split themselves in
an authoritarian and a democratic part. In the same vein, justice cannot be delivered simultaneously in a dictatorial and a
democratic way. They have fought for self-rule and democracy
for centuries and cannot be asked or forced to give up their individual rights and freedoms, including the right to determine
their own future, for the sake of international cooperation.
From their perspective, European integration can only be allowed, encouraged and enjoyed if the system of governance at
the European level meets similar requirements of democracy
and the rule of law as as those of the states of their nationality
are obliged to meet. In consequence, the citizens form the logical justification for the leading principle of the theory of democratic integration that, if two or more democratic states agree
to share the exercise of sovereignty in an ever wider number of
fields in order to attain common goals, the organization they
establish for that purpose should be democratic too.
9 Decades of Stalemate and Deadlock
From the perspective of the present author, who enjoys all the
benefits of the digitalization of knowledge despite the isolation
of the lockdown, necessitated by the outbreak of the coronavirus, it seems almost beyond belief that the new paradigm
has not yet found its way to the textbooks of the universities in
Europe and abroad. If the lack of imagination and originality,
displayed by the lawyers, the political theorists, the historians
and the philosophers engaged in the study of the EU, is to serve
any purpose, it will be that they have proven beyond doubt that
changes of paradigm are only seen, recognized and analyzed
by the academic community once they have come to the fore.
Despite the clear signals concerning its dual approach towards
the process of European integration, which the Court kept on
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giving,132 the federalists and the intergovernmentalists continued their struggle for the direction of the EC/EU unabatedly.
The battle reached a new peak at the time of the conclusion of
the 1992 Maastricht Treaty. While the leaders of France and
Germany had agreed to include the words ‘federal vocation’
in the preamble,133 the British PM John Major insisted that the
original formula of ‘ever closer union’ should be maintained.134
A decade onward, the German Foreign Minister Joschka Fisher ignited the fire once more by making a passionate plea for a
federal Europe in his Humboldt-speech of May 2000.135 In the
ensuing debate, the French Foreign Minister Chevenement
highlighted the prevailing uncertainty by writing in leading
newspapers that ‘Europe is a thing for which lawyers have no
name’.136
The study, which the Belgian political scientist Paul Magnette published in 2005, only served to accentuate and deepen the existing impasse. He gave his book the promising title
‘What is the European Union?’, but failed to answer the question he posed.137 Although Magnette concluded his book well
before the European Council decided to withdraw the ill-fated
Constitution for Europe and to replace it with the 2007 Lisbon
Treaty, his arguments have been echoed by subsequent authors
from various disciplines.
Elaborating on the Indian parable of the blind men and the
elephant, the Finnish lawyers Rosas and Armati suggested on
the final page of their study on EU Constitutional Law that ‘it
will have to be seriously doubted whether it will ever be possible to determine the nature of the EU’.138 As a political scientist, the Italian scholar Simona Piattoni argued in the closing
essay of a collection of thorough and thoughtful articles about
the democratic principles and institutional architectures of the
European Union, published in 2015, that ‘the nature of the EU
has not yet been identified’.139 Her findings were corroborated
by her British colleagues Bellamy and Lacey, who concluded
in an equally thorough book on the state of academic affairs
with respect to the study of the EU that ‘although we are able
to speak about the European Union and political theory, we are
still in want of a political theory of the European Union’.140 An
unprecedented intellectual low had been achieved a few years
earlier, when the American scholar Jo Weiler emphasized at
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the height of the financial crisis that ‘democracy is not in the
legal DNA of the EU’.141
10 The Euro Crisis
European integration is not an experiment in a laboratory under artificial circumstances. It is, on the contrary, a persistent
endeavour to change the political structures in which people have to live their lives. Seen from this angle, Europe has
changed beyond recognition. The old continent, which consisted of numerous belligerent nations and which used to be described by gloomy German philosophers as ‘das Abendland’,142
is reinventing itself as the first democratic regional organization in the world. If the effort succeeds, the EU may indeed
form the missing link between national states and the system
of the United Nations, as suggested by Peter Sloterdijk in his
pamphlet ‘If Europe Awakes’.143
However, Europe can only attain this goal, if it also develops
a corresponding way of thinking. It is not sufficient to create a
new reality ‘on the ground’, but there should also be a political
philosophy to sustain it. The French diplomat and political theorist Alexis de Tocqueville famously wrote that it is often easier to make something new than to find the appropriate name
for it.144 If his observation contains any substance, then the development of an own and distinct political theory for the EU
may even pose a greater challenge.
The crisis concerning the single currency of the EU provides evidence for this thesis in the monetary-financial field. At
the time of the Maastricht Treaty, the introduction of a single
currency was regarded by European leaders as the crown on
the internal market. Traditional financial theorists, however,
insisted that national currencies should be backed by national
‘sovereigns’.145 After an initial period of success, during which
politicians and bankers were lured into complacency, the financial crisis of 2008 turned the new currency upside down.
Government leaders and ministers of Finance suddenly realized that they were unable to defend the single currency, for the
benefit of which they had given up their national currencies.
When Herman van Rompuy assumed office as the first perma-
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nent President of the European Council in December 2009, he
found ‘the toolbox empty’.146
During the hectic months and years, which followed and
in which many emergency weekend meetings had to produce
results before the markets reopened on Monday morning, the
conviction gained momentum that the experiment with the
shared financial sovereignty had utterly failed. The markets
could not detect any ‘sovereign’ behind the euro and monetary theorists questioned whether the euro was actually any
more than a ‘currency without a state’.147 Pursuing this line of
thought, proponents of the traditional paradigm in international financial relations concluded that it was time for Europe
to come to its senses and to ‘return to Westphalia’.148
Although they realized that, if the euro would fall, the EU
was to collapse as well,149 it took the government leaders, the
Eurogroup and the ECB more than five full years to stem the
crisis. During the tiresome process, however, the EU and euro
area leaders did not give in to suggestions to follow the easy
way out by introducing eurobonds and by turning the EMU
into a transfer union. Instead, they carved out their own path
by adopting a number of measures, including the conclusion of
the intergovernmental Treaty on Stability, Coordination and
Governance in 2012 as well as the establishment of the European Stability Mechanism and the creation of the Banking Union later that year. In doing so, they combined the principles of
national accountability and European solidarity in an entirely
new manner. In technical terms, they demonstrated that they
regarded themselves as –in post-Westphalian terms– ‘the joint
sovereign behind the euro’.150 Moreover, the markets showed
confidence in the assurance of the ECB-President Draghi that
his bank was prepared to do ‘whatever it takes’ within its mandate to preserve the euro. In terms of De Tocqueville, the EU
had not only introduced a new kind of currency, but its member states and its institutions had also demonstrated their determination to defend and uphold it.
11 The Tragedy of Brexit
It seems an ironic twist of history that the British Prime Minister David Cameron announced his decision to organize a
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referendum about the continuation of the UK’s membership
of the EU only a few months after an air of normality had returned to the financial markets. His personal considerations to
call an in-or-out referendum were entirely of a ‘Westphalian’
nature. In his Bloomsberg-speech Cameron made clear that he
wanted the UK to remain in the EU on condition that the Union should return to the concept of a free trade organization.151
The British Prime-Minister was apparently not aware of the
internal contradiction in his approach. He denounced the European Union as an undemocratic organization, but simultaneously said that he wanted to remain in the EU if it became an
undemocratic organization. However, in the Westphalian approach the kind of free trade area, which Cameron envisaged,
is by definition undemocratic. It merely creates obligations between states, but does not involve citizens. It has no parliament,
but a Secretariat-General. So, while the participating states in
a free trade organization may or may not be democratic, the organization as such has no democratic aspirations whatsoever.
It is therefore contradictory for any politician and notably for a
Prime Minister to criticize an international organization for its
undemocratic character, while pledging at the same time support for that organization on condition that it should become
undemocratic.
Cameron focused his criticism on the phrase ‘ever closer
union’. According to the preamble of the Treaty of Rome, the
participants in the Communities are ‘determined to lay the
foundations for an ever closer union among the peoples of Europe’. Whereas his predecessor and fellow-Conservative John
Major had gone to great lengths during the final preparations
for the Maastricht Treaty to ensure that the term should be retained, Cameron portrayed it as the last stage on the way to a
federal European state. The tragedy of Brexit from a conceptual point of view is that the political leaders of the EU institutions and the member states were unable to refute these allegations. Some of them, notably the Dutch Prime Minister Rutte,
even endorsed Cameron’s approach.152
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12 Ever closer union
The EU has paid a high price for its inability to explain and defend its own democratic credentials. The members of the European Council had to learn the hard way that –as De Tocqueville
aptly suggested – it is far from sufficient to create something
new. In addition you also have to make it your own. Unfortunately but not surprisingly, however, a meeting of the Heads
of State and Government is not the most suitable place for internalizing a new concept of transnational democracy. If anything, this experience shows that the European Council should
not remain the equivalent of a ‘gathering of the Gods on Mount
Olympus’. On a similar note, the EU is not an organization for
the promotion of the national interest of its member states as
Cameron used to suggest and Rutte continues to propagate. In
consequence, the political leaders of the democratic member
states should also assume responsibility for the democratic
functioning of the Union and should ensure the integration of
their Council in the democratic structures of the EU.
Should these leaders not have been entrenched in the Westphalian deadlock for so long, they could have argued that, instead of forming an undemocratic body, the EU is becoming
the first democratic international organization in the world.
The conceptual hallmark of the EU lies in its dual democratic legitimation. It is built on the principle that the governance
of the Union has to comply with similar requirements of democracy and the rule of law as the Union demands its member
states to meet. The determination to lay the foundations for an
ever closer union among the peoples of Europe, as expressed in
the preamble of the Treaty of Rome, has not resulted in the creation of a federal SuperState, but –as the verdicts of the EUCoJ
in the cases of Puppinck and Junqueras Vies confirm– in the
emergence of an autonomous European democracy. In a similar way as the novelty of the EU in the financial field lies in the
concept of joint sovereignty, its innovation in the domain of democracy consists of the notion of dual democratic legitimation.
The solution of the conceptual predicament of the founding fathers and the subsequent democratic deficit has been identified
therefore, while the work was in progress. In hindsight it may
seem simple and self-evident, but the shared exercise of sover56

eignty has been complemented in the framework of the EC/EU
by the construction of a system of dual democracy.
13 Changing Perspectives
So, the tacit agreement to stall the debate about the future of
Europe by portraying the EC/EU as an organization sui generis has in the long run contributed to the continuation of the
paralyzing enigma that the EU works in practice, although it
is theoretically impossible for the Union to exist. Instead of
accepting the outcome of the diplomatic solution of agreeing
to disagree as inevitable, academics should have explored ways
and means to overcome the prevailing deadlock. They should
have applied one of the most essential principles of academic research, namely that paradigms unable to explain reality
should be replaced. Rather than denying reality in the name of
theory they should perceive the existing phenomena in a different manner or from a new angle. In the case of the European
Union, the way to proceed seems pretty obvious. As the EU is
composed of both states and citizens, it should be endeavoured
to substitute the civic perspective of democracy and human
rights for the outdated Westphalian paradigm of diplomats.
An initial effort to account for the consequences of European integration for the citizens and to explore the possibilities
for these citizens to participate in the process has been undertaken by the Commission Adonnino. In the aftermath of the
second direct elections for the European Parliament in 1984,
which had seen a disappointingly low turn-out, the European
Council entrusted a commission under the presidency of the
Italian veteran Adonnino to come up with ideas and suggestions for bringing Europe closer to its citizens.
At first sight the language used in the report ‘Towards a
People’s Europe’ seems to point at a conceptual change of approach. By frequently using the term ‘Community citizens’,
the report appears to suggest that it addresses the citizens in
their capacity of citizens of the Communities. This impression
is corroborated by the fact that the final part of the recommendations contains a number of proposals to strengthen the European identity, notably the introduction of an anthem and a
flag.153
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However, the mindset of the authors of the report proved to
be entirely Westphalian. Their recommendations related only
to the citizens of the Member States participating in the Communities. In other words, the citizens were not addressed as
stakeholders in ‘their’ Communities, but merely as bearers of
economic rights, notably the right of free movement. In consequence, the report proposed such measures as the facilitation
of border control, the exchange of students (Erasmus) as well
as the twinning of cities and the joint commemoration of victims of the Second World War. In effect, the use of the term
‘Community citizens’ only served to highlight the deep divide
between the institutions of the Communities and the citizens
of the Member States.
The ‘spell’ of the Westphalian paradigm proved to be so
strong that even the Heads of Government or State, who
signed the Treaty on European Union in Maastricht in February 1992, regarded the introduction of EU citizenship as a
measure to improve the position of nationals of the member
states residing in other EU countries.154 Notwithstanding the
blueprint drafted by the Court of Justice in 1963 the signatories of the Maastricht Treaty had no intention whatsoever to
lay the foundations for a democratic system at the level of the
Union. Actually, the word ‘democracy’ only appears twice in
the Maastricht Treaty. In consequence, critical commentators
suggested not without irony that the EU did not fulfill the criteria for membership of the Union!155 A clearer signal of the
prevailing democratic deficit of the EU could hardly have been
given. In fact, the Maastricht Treaty by virtue of which the European Union was founded exposed the democratic deficit of
the emerging polity in its most elementary form.
14 A Citizens’ Narrative of the EU
Whereas the study of the EU through the traditional Westphalian lens leads from one anomaly to another, the theory of
democratic integration presents a coherent explanatory model
for the evolution of the EC/EU from an organization of states
sharing the exercise of sovereignty in a limited field to a transnational democracy consisting of 27 member states and 450
million citizens. It demonstrates that the pursuit of democracy
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is the dynamic which activates the process from within and offers a new narrative of the EU, capable of constructing a bond
between the citizens and their Union. The new story may be
told along the following lines.
European integration was triggered by the great wars of the
20th century. The aim of the experiment with pooling sovereignty was to make the renewed outbreak of war between the
archrivals France and Germany not only theoretically unthinkable, but also materially impossible. For the citizens, sharing the exercise of sovereignty in a limited number of fields
through the cooperation in the European Coal and Steel Community proved to be a reasonable price to pay for the guarantee
of peace.
The decision to broaden the experiment with the shared
exercise of sovereignty to the whole of the economy implied
a change in the character of the emerging polity from an alliance for the prevention of war to an association for the promotion of economic prosperity. In the preamble of the Treaty
of Rome, which was signed in 1957, the six participating states
expressed their determination to lay the foundations for an
ever closer union among the peoples of Europe. In line with
this goal they invited all European states, which shared their
ideals, to join the new organization. For practical reasons, the
member states decided in 1965 to merge the three Communities, which they had established among themselves, into one
institutional set-up.156 Conscious of the political divisions between ‘East’ and ‘West’ in Europe, which were symbolized at
the time by the Iron Curtain, they presented themselves to the
outer world in 1973 as a ‘Union of democratic states’.157 They
notably expressed their determination to defend the principles
of representative democracy, of the rule of law, of social justice
and of respect for human rights, thereby defining these values
as fundamental elements of the European identity.
The first decision with respect to the construction of their
new polity, which the political leaders of the –by now– nine
Member States gathered in the European Communities took,
was to give their organization some form of democratic legitimacy too. As democratically elected leaders of democratic
states they apparently felt the need to ensure that the international organization, to which they had trusted the exercise of
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sovereignty in an increasing number of fields, should be democratic too. To this effect, they changed the character of the
existing Parliamentary Assemblee of the Communities into a
directly elected Parliament.158 According to the 1976 Act concerning the elections of the Members of the European Parliament by direct universal suffrage the candidates were to be
chosen in each Member State by the citizens of that particular
state.159 This approach was mirrored in article 137 of the 1992
Maastricht Treaty, which prescribed that the European Parliament ‘shall consist of representatives of the peoples of the
States brought together in the Community’. So, in this construction the democratic legitimacy of the Communities had
to be provided by the citizens of the Member States. It could
therefore be argued, as Kalypso Nikolaïdis forcefully did, that
the hallmark of the emerging polity laid in its ‘demoi-cracy’.160
The next and necessary step towards a democratic polity in
international law was taken through the Single European Act
of 1987. It addressed the longstanding issue of the national veto
as a remnant of the Westphalian concept of international organization. In traditional unions of states each member state
has the right of veto. The classical approach of sovereignty implies that states cannot be bound against their will. The French
President De Gaulle had invoked that concept in 1965 on creating his ‘policy of the empty chair’.161 The compromise found
in 1966 effectively sanctioned the practice of national vetoes
in the Communities. In the meantime, however, the European Parliament had been given direct democratic legitimation.
As national vetoes and democratic control are obviously incompatible, the introduction of qualified majority voting in a
number of fields constituted a second decisive deviaton from
the traditional Westphalian approach.162
15 The Danish Contribution to Dual Democracy
Hardly ever in the history of Europe has a multilateral agreement between states caused so much confusion and misunderstanding as the Treaty of Maastricht. In hindsight, the political
leaders of the –by then– twelve member states should be simultaneously commended and criticized. They deserve praise for
taking the right decision and should be rebuked for doing so for
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the wrong reasons. Apparently, the Heads of State and Government participating in the deliberations were still wavering
between the traditional Westphalian system and the emerging
European Model of Transnational Governance. They had one
foot in the future and one in the past.
The 1992 Treaty on European Union introduces EU citizenship. Article 8 TEU proudly proclaims that every person
holding the nationality of a Member State shall be a citizen of
the Union. At first glance this bold step is fully in line with the
blueprint devised by the Court of Justice in the Van Gend en
Loos-verdict. The subjects of the Member States, who were
called upon to contribute to the functioning of the Communities, were promoted to citizens of the Union, destined to transform the new EU into a democratic polity. This evolution also
seems to be consistent with the primary principle of the theory of democratic integration that, if two or more democratic
states agree to share the exercise of sovereignty in a number of
fields in order to attain common goals, the organization they
establish for this purpose should be democratic too.
Appearances tend to deceive, even when lawyers are drafting treaties. The motives for introducing EU citizenship were
not related to the desire of the members of the European Council to construct a system of dual democracy for the EU, but to
their wish ‘to strengthen the protection of the rights and the
interests of the nationals of its Member States’.163 In order to
implement this intention article 8 TEU lists a number of rights
of the new citizens, notably the right of freedom of movement
and residence. As these rights had already been conferred
on these citizens in their previous capacity of subjects of the
Member States participating in the Communities, critical EU
watchers concluded that the mountain had given birth to a
mouse and that the introduction of EU citizenship was hardly
anymore than a pie in the sky.164
Thanks to the democratic processes required for the ratification of treaties among member states of the EU, however, the
contradiction between the introduction of EU citizenship and
the Council’s motivation for it has been resolved before it could
become part of the legal heritage of the Union. In a referendum, held in 1992, the Danish voters rejected the Maastricht
Treaty out of the fear that the introduction of EU citizenship
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would replace their national status and that the Kingdom of
Denmark was to be dissolved in order to become a province of
some anonymous federal State of Europe. The Danish government informed the Council about the rejection in a unilateral
declaration, in which it stated that ‘Citizenship of the Union is
a political and legal concept which is entirely different from the
concept of citizenship within the meaning of the Constitution
of the Kingdom of Denmark and of the Danish legal system.
Nothing in the Treaty on European Union implies or foresees
an undertaking to create a citizenship of the Union in the sense
of citizenship of a nation-State’.165 In its reaction the European Council refrained from recalling its original intention and
confirmed instead that EU citizenship does not take the place
of national citizenship.166 By tacitly admitting under pressure
of the Danish voters that the original motivation for the introduction of EU citizenship had given cause for misinterpretation, the Council returned to the blueprint of the Court of Justice and paved the way for the evolution towards a democratic
Union. Confident that they had fended off a federal take-over,
the Danish voters approved the Maastricht Treaty in a second
referendum. Their effort has had a lasting result. Article 9 of
the present Treaty on European Union echoes their intuitive
resistance by stipulating that ‘citizenship of the Union shall be
additional to and not replace national citizenship’.
16 A Union of States and of Peoples
While his twitteraccount displays tweets from government
leaders and commentators that the European Council has
agreed to create a Recovery Fund for combatting the financial consequences of the corona crisis, the author considers
recalling that the basic lesson to be drawn from this episode
for international organization is that citizenship constitutes a
conditio sine qua non for democracy. No democracy without
citizens! It should also be realized that the evolution of an international organization to a transnational democracy does
not happen overnight, but forms the result of a slow organic
process. According to the theory of democratic integration the
driving force which triggers this process from within is the de-
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sire of democratic people to conduct their lives in accordance
with the laws they have given themselves.
In the case of the EC/EU the evolution from an organization
of democratic states to a European democracy required the intermediate stage of a Union of states and peoples. While the
Maastricht Treaty introduced EU citizenship as an additional
status for the subjects of the Member States participating in
the Union, it construed the new polity as a union in which the
states and the peoples of Europe played a pivotal role. The term
‘peoples’ is used with respect to three situations. The preamble
speaks, as mentioned earlier, about the determination of the
contracting parties to lay the foundations for an ever closer union among the peoples of Europe. The phrase is also integrated in the first article of the TEU, which goes on by stipulating
that ‘the task of the Union shall be to organize (…) relations
between the Member States and their peoples’. Lastly, article
137 TEU prescribes that the European Parliament shall consist
of ‘representatives of the peoples of the States brought together
in the Community’.
Under the umbrella of the states-and-peoples formula, the
concept of citizenship and democracy could develop in a natural and organic manner. The Copenhagen criteria for the admission of new member states, which had become necessary
after the implosion of the former USSR and the dismantling
of the Warsaw-Pact, underlined that respect for democracy
and the rule of law are essential conditions for accession. The
Council notably stated that membership requires ‘that the candidate country has achieved stability of institutions guaranteeing democracy, the rule of law, human rights and respect for
and protection of minorities.167 In 1997, the Treaty of Amsterdam corrected the original sin of ‘Maastricht’ by including democracy in the core values of the EU proper. Simultaneously,
it introduced a procedure for ensuring the continued and persistent observation of the EU values by the existing Member
States.168
The boldest effort to turn the letter of the treaty provision
concerning EU citizenship into democratic reality was undertaken by the Convention for the Drafting of the Charter of
Fundamental Rights of the European Union.169 The Charter
was proclaimed in December 2000 at the summit in Nice and
63

contains a catalogue of the rights and freedoms of the newly
created citizens in their relations with the EU and the Member
States. The preamble of the Charter is especially relevant in the
context of the present treatise as it states in an almost self-evident manner that ‘the European Union is based on the principles of democracy and the rule of law’. So, the Charter is the first
diplomatic document in legal history to attribute the concepts
of citizenship and democracy to an international organization.
While the advocates of the Westphalian paradigm emphasize
that these concepts can only come to fruition within the borders of a sovereign state, the Charter crosses the Rubicon by
unequivocally applying them to an organization of states. The
Charter is in other words the first covenant in the history of the
EU, which includes these principles in the juridical foundation
of the Union. As the Charter has been incorporated in the 2007
Lisbon Treaty and consequently has the same value as treaties,
the breach with the Westphalian template has become definitive and irreversible.170 From that moment on the question,
whether it is possible for the EU to function as a democracy
without forming a state, could be answered in a positive way.
In terms of the Charter, the purpose of the EU is to become a
democratic Union of democratic States.
17 The Lisbon Treaty as Deviation from the Westphalian
Paradigm
The Treaty of Lisbon owes its existence to the rejection of the
so-called Constitution for Europe by the French and the Dutch
voters in the spring of 2005. In a similar way as the Danes had
done in 1992, the citizens of the French Republic and the Kingdom of The Netherlands prevented –what they saw as– yet another attempt of the European Council to create a federal European State. The conceptual novelty of the new treaty is that
it construes the EU as a democracy without turning the Union
into a state.171 Title II TEU contains the provisions on the democratic principles of the EU, whereas article 4 prescribes the
Union to respect the national identities of the Member States.
From their end the Member States have to adhere to the values
of the EU as encapsulated in article 2, including human dignity,
freedom, democracy and the rule of law.
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In line with these fundamental alterations the Treaty also
changes the relationship between the citizens and the Union.
Instead of being perceived as persons belonging to the peoples
of the Member States participating in the Community, as article 137 of the Maastricht Treaty used to say, the citizens are
now regarded as ‘cives Europaei’, as citizens of the Union.172
Indeed, this status does not replace national citizenship, but is
additional inasmuch as it regards the relation between the citizens and the Union. So, EU citizenship has been created as a
functional status: it is applicable within the scope of EU law
only and it enables the EU to function on a democratic basis.
Despite the complications, which the transition from the concept of a ‘Union of states and peoples’ to a ‘Union of states and
citizens’ would entail, there is ample reason to conclude that
the Lisbon Treaty reconstructs the system of governance of the
EU as an autonomous democracy.173
In the course of the years the EU has established the tradition of describing each treaty in its preamble as a ‘new stage in
the process of creating an ever closer union among the peoples
of Europe’. The evolutionary character of growth, which this
practice entails, may be accentuated by a survey of the stages
in the construction of the EC/EU, which gradually led to the
emergence of a new polity in international law beyond the
Westphalian paradigm:
1952: ECSC: introduction of the practice of sharing sovereignty (albeit in a limited field and for a limited period of time)
1963: Court of Justice describes the Communities as an autonomous legal order
1973: Qualification of the Communities by the European Council as
a Union of democratic States
1979: Election of the European Parliament through direct elections
1987: Single Act introduces Qualified Majority Voting in a number
of fields
1992: Maastricht Treaty establishes EU citizenship
1997: Amsterdam Treaty includes the concept of democracy in the
core values of the EU
2000: Proclamation of the Charter of Fundamental Rights of the EU
at the summit of Nice
2007: Lisbon Treaty lays down the democratic principles of the EU
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18 The Pursuit of Perpetual Peace
Theories in the field of international law and relations should
not only be able to explain the past, but they should also provide guidance with respect to the solution of contemporary
problems. If the Conference on the Future of Europe gets under way, once the corona crisis has been overcome or –at least–
tamed, the theory of democratic integration may be especially
useful in identifying the hurdles and stumbling blocks resulting from the transition of the EU from a ‘Union of democratic
states’ via a ‘Union of states and peoples’ to a ‘Union of states
and citizens’.
Moreover, the new theory sheds fresh light on the deadlocked debate about the end goal or finalité politique of the EU.
It is no longer necessary or responsible to suggest that citizens
and politicians have to choose between the deconstruction of
the member states or the dismantling of the Union.174 It will be
proposed that, instead of being destined to become either a federal state or a confederal union of states, the EU has provided
itself with the opportunity of evolving beyond the Westphalian
paradigm to the first democratic international organization in
the world. The fact that Kant did not and could not foresee this
possibility in his study about the pursuit of perpetual peace,
should not prevent political theorists and international lawyers
from acknowledging the option now that it has materialized in
the real world. In other words, the power of paradigm should
not preclude academics and politicians from identifying new
realities on the ground. Good academic practises require instead that paradigms, no longer capable of explaining reality,
should be replaced. The forthcoming Conference on the Future of Europe offers the EU an excellent opportunity to put
this principle into practice.
19 The Reconstruction of Citizenship
Evolutionary processes do not respond to the Archimedean
law that the shortest distance between two points is a straight
line. While specific developments may seem plausible in hindsight, they are often hard if not impossible to predict. Taking
these considerations to heart, it may be useful to analyze two
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theoretical problems, which result from the EU’s transition
from a ‘Union of democratic states’ via a ‘Union of states and
peoples’ to a ‘Union of states and citizens’. These contemporary obstacles consist of the nature of EU citizenship and the
electoral system of the European Union.
The evolution of the additional status of the subjects of the
Member States participating in the Communities from ‘market people’ to full-fledged citizens of the Union may serve to
symbolize the change of paradigm in the construction of the
EU, which has already been realized. Initially, the subjects of
the Member States were granted freedom of movement as
participants in the internal market.175 These individuals could
only enjoy the legal protection provided by European law, once
they had taken up employment in another member state of the
Communities. Unlikely as it may seem from the present perspective, they had to cross a border in order to ‘activate their
European status’.176
It took the EUCoJ ten long years after the conclusion of the
Maastricht Treaty to establish that EU citizenship had become
the fundamental status of the nationals of the member states.177
Once this breakthrough had been achieved, the Court linked
the rights of EU citizens directly to their fundamental status
and ruled that EU law ‘precludes national measures which have
the effect of depriving citizens of the Union of the genuine enjoyment of these rights’.178 This view is balanced by the limitation laid down in the case Pelckmans Turnhout that ‘Member
States are only required to respect fundamental rights defined
in the context of the Union, when they act in the scope of Union law’.179 The development that subjects of the member states
had to cross an internal border in order to activate their European status, while Mr Junqueras Vies could invoke the protection of Union law from within his prison cell, forms undisputable prove that the change of paradigm with respect to the status
of the citizens in European law has been implemented indeed.
20 The Electoral System of the EU
The transformation of the additional status of the subjects of
the member states of the EC/EU to EU citizens has not only
had great consequences for the legal status of the citizens, but
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also for their political involvement in the functioning of the
Union. In fact, the ramifications of the changes in the political construction of the EU are so fundamental that the relevant EU institutions decided after the 2019 EP-elections and
the subsequent formation of the Commission Von der Leyen
to convene a Conference on the Future of Europe in order to
address them.
However, the political struggle between the European Parliament and the European Council about the nomination of the
new president of the European Commission in the wake of the
2019 EP-elections was a battle by default. It was not meant to
happen and it should not have happened indeed. Yet, the fact
that it broke out in such a public and uncompromising manner
may serve as an indication for the ferocity with which two visions on the construction of the EU were colliding.
The European Council based its position on the Act on the
election of the Members of the European Parliament, which
was adopted in 1976 at the time of the European Communities.180 In contrast, the European Parliament had conducted the
2019 elections on the basis of the 2007 Lisbon Treaty. The conflict between the two institutions originated from the fact that
the 1976 Act regards the members of the EP as ‘representatives
of the peoples of the States brought together in the Community’, as article 137 of the Maastricht Treaty postulated, while
the Lisbon Treaty creates a direct link between the citizens and
their Union. Article 14 TEU leaves no doubt that the EP shall
be composed of representatives of the Unions’ citizens. So, in
terms of the present treatise, the battle was a conflict between
the concept of the EC/EU as a Union of states and peoples and
that of a Union of states and citizens.
The drafters of the Lisbon Treaty are not to be blamed for
the collision which took place ten years after its entry into
force. They had invited the European Parliament in article 223
TFEU to prepare ‘a proposal to lay down the provisions necessary for the election of its Members by direct universal suffrage in accordance with a uniform procedure in all Member
States or in accordance with principles common to all Member
States. Despite strenuous efforts, however, the European Parliament failed to agree on such a proposal.181 Instead, its President Martin Schulz suggested in 2014 to hold the elections of
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that year on the basis of the lead-candidates (Spitzenkandidaten) procedure, which was inspired by the provisions about the
democratic principles of the Title II TEU. In deviation from the
1976 Act political parties were to compete at EU level and the
‘Spitzenkandidat’ with the highest number of votes would be
proposed to the European Council for nomination as president of the Commission. This ‘pretense procedure’ had worked
well in 2014 –as a result of which Jean-Claude Juncker had been
elected– and the competing parties had agreed that it was to be
repeated in 2019. This time, however, the members of the European Council did not approve any of the two candidates able
to command a majority in the European Parliament. During a
prolongued and acrimonious meeting of the Council in July the
government leaders decided to return to the system underlying
the Elections Act of 1976 and to pick a candidate of their own
choice, notwithstanding the fact that the person concerned
had not even participated as a candidate in the elections.
21 First Time Voters
While the first preparations for easing the lockdown are being
taken, the decision of the European Council to ruthlessly return to the old practices of the times, in which the Communities still formed a Westphalian union of democratic states,
seems the more anachronistic in view of the fact that young
voters have significantly contributed to the largest turnout in
the elections since 1994.182 Their involvement in the political
process took many commentators, who had predicted a surge
in the populist vote, by surprise. The eurosceptic and/or anti-European parties themselves were also expecting to benefit
from the wave of discontent fuelled by the Brexit proceedings
in the United Kingdom. On the eve of the elections the leaders
of the European nationalists and far-right parties gathered in
Milan in order to demonstrate that time was on their side and
to announce their intention to become the third-largest bloc in
the European Parliament.183 However, the battle for ‘the soul of
Europe’ –as these elections were being described during the
campaign by several Spitzenkandidaten184– was decided by the
first time voters. They were born as EU citizens, knew no oth-
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er currency than the euro and wanted to take responsibility as
European citizens.185
The clash between two different concepts of the EU was
therefore aggravated by the fact that it also constituted a generational divide.186 As the latter is set to intensify over the years,
it is imperative to avoid a recurrence of the electoral tragedy
in 2024. The decision to convene a Conference on the Future
of Europe may well serve this purpose. It should not be overlooked, however, that there are several different issues at stake.
The first and most pressing one lies in the adaptation of the
electoral procedures to the contents of the Treaty of Lisbon.
Although the European Parliament should have completed this
task during the first legislature after the entry into force of the
new treaty on 1 December 2009, solving the problem remains a
competence of the EP proper. Article 223 TFEU is crystal clear
in saying that ‘The European Parliament shall draw up a proposal
to lay down the provisions necessary for the election of its Members by direct universal suffrage (…)’.
The theory of democratic integration suggests that, in order
to succeed in this effort, Parliament must consider the consequences of the transition from a Union of democratic states to
a democratic Union of democratic states for its own functioning. The circumstance that the EUCoJ has established that the
EU’s democracy is autonomous, makes this task both easier
and more urgent. The EP should be inspired by the overriding
consideration that a repetition of the institutional travesty of
the 2019 elections should be avoided at all costs. In short, the
European Parliament owes it to the citizens of the Union to
ensure that the 1976 Act concerning the elections of the Members of the European Parliament will be replaced in time for
the 2024 elections. Despite the intricate and sophisticated discussions of the past ten years this cannot be presented as an
unsurmountable problem. It should simply be done.
22 The European Model of Transnational Governance
In line with the habitude of the European Council to describe
each treaty as ‘a new stage in the process of creating an ever
closer union among the peoples of Europe’,187 the Treaty of
Lisbon seals and symbolizes the transition of the EC/EU from
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a ‘Union of democratic states’ via a ‘Union of states and peoples’ to a ‘Union of states and citizens’. The EUCoJ has greatly
contributed to the completion of this transition by linking the
rights of the citizens to their status of EU citizen (Civis Europaeus Sum) and by establishing the autonomous character of
EU democracy. 188
Moreover, the EUCoJ has clarified the way in which the respect for the rule of law in the territories of the Union can be
guaranteed. In the case of the Portuguese Judges Association
the Court explicates in a clear and convincing manner how the
system of distributing justice in the EU works.189 As article 2
TEU stipulates, the EU is founded on a number of values. The
value of respect for the rule of law, contained in article 2, finds
expression in article 19, which entrusts the responsibility for
ensuring judicial review in the EU legal order not only to the
Court of Justice, but also to the national courts and tribunals
of the member states. So, the distribution of justice and the
maintenance of the rule of law within the scope of the Treaties is a joint responsibility of the national magistrates and the
EU Court. In situations, in which the interpretation of EU
law is unclear, national courts and tribunals may turn to the
EU Court with a request for a preliminary ruling. This practice guarantees the uniformity of interpretation of EU law on
the presumption that national courts will not deviate from the
findings of the EUCoJ.190
The participants in the forthcoming Conference on the Future of Europe may wish to realize that this achievement is unprecedented. It forms the first transition of paradigm since the
changeover from the Middle Ages to the Early Modern Era.
It may therefore be useful to contrast the classic Westphalian
System of International Relations to the emerging European
Model of Transnational Governance in the schematic overview
hereunder:
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23 The ‘Alleingang’ of the BundesVerfassungsGericht
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At this juncture my twitteraccount seems to explode. Friends
and followers are posting alarming tweets about the decision
of the German Constitutional Court to reject the policy of the
European Central Bank to save the euro. Fiat justitia, pereat
mundus, but it’s worse! The BundesVerfassungsGericht in
Karlsruhe uses one and the same verdict to disqualify both the
EU Court of Justice for sanctioning the measures of the ECB
in defense of the single currency and the determination of its
President to do ‘whatever it takes’ to maintain the euro. The
tweets are switching on my timeline with so much speed that
the one seems to overflow in the other. And yet, it appears to
true.
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gone out of their mind.
Legal Europe is in shock! Commentators from all over the 43
continent accuse the BVerfG of firing a grenade at the European house, while politicians describe the Urteil as a bombshell.
Apparently, the German judges are surprised by the commotion their verdict has caused. They seek the press in order to
explain their decision to the public. My eyes are caught by two
phrases in an interview which one of the members of the court
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has been giving. The first line reads: ‘The suggestion that European law has absolute precedence is not compatible with the
German Constitution’. The second says even more explicit: ‘As
long as we don’t live in a European state, a country’s membership will be governed by its own constitutional law’.193
The explanatory interview with a leading member of the
German Constitutional Court, published on 14 May in Politico
Europe, places the juridical opinions of the Court squarely in
the Westphalian tradition. As the chart developed in the course
of the present treatise demonstrates, the hallmarks of the Westphalian system of International Relations consist of absolute
sovereignty and national democracy. Within the parameters of
this paradigm it is fundamental and self-evident that the law
of the land is determined by the institutions of the country to
which the territory in question belongs.
A second consequence of primary importance is that the
Westphalian system does not allow for citizenship of an international organization. Citizenship is linked to a state and
nothing but a state. As a result, the German Constitutional
Court describes the EU merely in terms of states. In the ‘Maastricht-Urteil’ of 1993 the BVerfG qualifies the EU therefore
as a compound of states (Staatenverbund).194 The subsequent
‘Lissabon-Urteil’ of 2009 draws the consequence of the Westphalian approach by arguing that the European Parliament is
and cannot be anything else than a supplementary structure or
fake parliament.195 Seen in this perspective, this years’ decision
of the BVerfG to challenge the authority and competences of
both the European Central Bank and the Court of Justice of the
European Union in one verdict, should not come as a surprise.
It demonstrates once more that the Weltanschauung (mindset/
vision) of the BVerfG is entirely Westphalian and that –in its
view– the EU can only form either a state (ein sich auf ein Europäisches Staatsvolk stützender Staat) or an organization of
states (Staatenbund or Staatenverbund).196 So, the reply of the
German Constitutional Court to the question as to whether or
not it is possible for the EU to function as a democracy and to
maintain a single currency is a clear and unequivocal NO!
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24 Starting Points for the Conference on the Future of
Europe
As the German football competition or Bundesliga resumes its
schedule, albeit without spectators in the stadiums, and while
the peoples of Europe are getting to grips with the idea that,
although the borders are gradually reopening, COVID19 will
be among us for quite some time to come, the Conference on
the Future of Europe should be kicked off as well. The first suggestion, which the present author would like to make in view of
the variety of reactions to the outbreak of the pandemic, is to
elevate the concept of solidarity in article 2 TEU to the status
of core value of the Union. Such a move would not only put
beyond doubt that the EU is more than an organization for the
promotion of the national interest of a member state, but also
make it possible to express this value in an additional paragraph
4.2 to article 222 TFEU, saying that the European Council may
authorize the Commission in situations of man-made or natural disasters to issue common bonds for financing the recovery
from that disaster.
Accentuating solidarity may also contribute to the reflection
on the principles & foundations of the EU, which is urgently
required. The view elaborated here is that the EU has departed
from the Westphalian paradigm of international law/relations
and that its functioning can be understood and explained in
terms of the European Model of Transnational Governance.
The first task for the EU is therefore to come to terms with its
own democratic credentials. The theory of democratic integration suggests that the Union should make a new step in the
emancipation of the citizens. The initial effort was prepared
by the Commission Adonnino in 1985, which made a number
of concrete proposals to include the citizens as ‘subjects of the
member states’ in the functioning of the Communities. Today the Erasmus programs bear testimony to the importance
of this initiative. However the chain of events in the aftermath
of the 2019 elections for the European Parliament has amply
demonstrated that the citizens should now be perceived as a
constitutive element in the very construction of the Union.
Without citizens no democracy!197 It follows that the citizens
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should play a much greater role in the present Conference than
in the two previous seclusive Conventions.
Pursuing this line of thought the Conference on the Future
of Europe will offer a unique opportunity for communicating
the new model of democracy, which the EU has developed over
the decades. Evidently, this new EU model is not a replica of the
democracies of the member states. The EU is not a state and its
system of governance is not ‘Westphalian’. The main conceptual difference is that the democracies of the member states are
based on the idea of a people (demos), whereas the system of
EU governance is founded on the bond between the Union and
its citizens. In technical terms, the governmental systems of the
member states can be characterized as δεμοκρατειας, whereas
the EU functions as a πολιτηκρατεια.198
A third aspect that should be given thorough consideration
lies in the voluntary character of EU cooperation. European
states may accede to or leave the Union of their own accord.
As Brexit shows, withdrawal is not regarded as secession and
consequently not threatened with war. During membership,
however, the European states participating in the EU must
subscribe to and comply with the values of the Union. They are
not dominated by a foreign power as the Brexiteers wrongfully suggested, but they are required to implement EU laws and
regulations in the same way and with similar vigour as their national provisions. In the field of the rule of law, this means that
national judges have to apply European law. They may turn
to the EU Court of Justice with the request for a preliminary
ruling concerning the interpretation of EU law. So, the EU is
constructed in the juridical domain in such a way that the Supreme Courts of the Member States have ultimate authority
over national law, while the EU Court of Justice has the last
say with respect to the interpretation of European law. From a
conceptual point of view, the European Model of Transnational Governance can only be of use if it is acknowledged by all
stakeholders in the Union. As a model it does not equate reality,
but it may be useful in analyzing, understanding and addressing the problems which occur in reality. So, with a slight variation to the habitual starting line of the treaties:
This treatise marks a new stage in the process of creating an
ever closer union among the peoples of Europe.
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25 Solving the Habermas Enigma
The extent to which the construction of the EU as a democratic
polity in international law is unprecedented, may be illustrated
by the enigma, which the leading German philosopher Habermas formulated, when he posed the question in 2012:
How should one imagine a for closer cooperation necessary,
supranational association which complies with stringent demands of democratic legitimacy without assuming the shape
of a state?199
Eight years and many crises onward this question may be reformulated as follows:
Can the EU function as a democracy without forming a state?
The French President Macron must be credited for answering
this question in the political way. His concept of ‘European sovereignty’ implies that the exercise of sovereignty, transferred
by the member states to the Union, should be controlled at Union level by a directly elected parliament.200 In terms of the theory of democratic integration the enigma has been solved by
the construction of the EU as a Union of states and citizens, in
which the governance of the Union has to respect stringent requirements of democracy and the rule of law, which are similar
to those which the Union requires its member states to meet.
In short, the EU has reached its constitutional destination as
a Union of democratic states and citizens, which forms an autonomous democracy.
26 Ode to the Peoples of Europe
In writing this treatise, the author has taken the liberty to use
the literary technique of intervening in the course of the essay
with remarks and observations concerning the personal situation, in which he finds himself due to the outbreak of the corona
crisis. While this procédé littéraire has already been used by his
compatriot Multatuli in the 19th century, the author is indebted
to Thomas Mann for applying this technique to a legal study
about the philosophical foundations of the European Union.
Conscious of the moral obligations this literary liberty entails,
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I would like to conclude the present treatise with a summary in
the form of an Ode to the Peoples of Europe.
ODE TO THE PEOPLES OF EUROPE
The peoples of Europe have accomplished a historic mission.
Inspired by the desire to prevent the renewed outbreak of war
the peoples of Europe have created a new legal and democratic order among themselves. Seventy-five years after the end of
the Second World War the EU will be launching an ambitious
Conference on the state of European democracy! As the autonomous EU democracy is still young and fragile, the Conference will offer a timely opportunity to acknowledge how far
we have come and to prepare the Union for the next stage in its
existence.
The first task for the EU at this juncture is to come to terms
with its own democratic credentials. The determination to lay
the foundations for an ever closer union among the peoples of
Europe, expressed in the preamble to the Treaty of Rome of
1957 and repeated ever after, has neither resulted in the creation of a European state, as radical federalists envisaged, nor
in the establishment of a free trade association, as proposed by
Cameron and the Brexiteers. The novelty of the Lisbon Treaty is, instead, that it construes the EU as a democracy without
turning the Union into a state. As this construction is unprecedented in the history of mankind, the upcoming Conference on
the Future of Europe will provide the EU with a timely opportunity to rethink the very concept of its democracy.
The construction of the EU democracy
By virtue of the Lisbon Treaty the EU’s system of governance
may be described with a new term as a ‘dual democracy’. Both
the EU and the member states of the Union have to meet stringent standards of democracy and human rights. These values
are included in the core values of the EU, listed in article 2
TEU. The value of democracy finds expression in provisions
throughout the Lisbon Treaty, including the Charter of Fundamental Rights of the EU, which forms an integral part of the
Treaty.
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Article 49 TEU prescribes that European states, wishing to
accede to the Union, must respect the values contained in article 2, including the values of democracy, the rule of law and
respect for human rights. So, states have to be democratic in
order to become a member of the Union.
Article 7 TEU ensures the continuation of respect for these
values after accession. In case there is a clear risk of a serious
breach of these values by a member state, the European Council may take action in order to guarantee continued respect for
these values. So, states have to remain democratic during EU
membership.
The functioning of the European Union proper as a representative democracy is based upon the provisions of Title II
TEU, which comprises the articles 9 to 12. According to article 10 TEU citizens are directly represented at Union level in
the European Parliament. Article 14 mirrors this principle by
stipulating that the European Parliament shall be composed of
representatives of the Union’s citizens. Title II also contains
provisions on participatory democracy (European Citizens Initiative) and on the involvement of the national parliaments in
the good functioning of the Union.
It should be realized that the democracy of the Union is not
a replica of that of the member states. Just like EU citizenship
does not replace national citizenship, EU democracy does
not supplant the national democracies of the member states.
Whereas the national democracies are based on the state and
whereas national citizenship often has an emotional connotation, EU citizenship & democracy are functional. Their aim is
to provide the governance of the new polity with democratic
legitimation. In technical terms, the democracies of the member states can be described as δεμοκρατειας while the system
of EU governance can be qualified as a πολιτηκρατεια.
27 Towards a new Declaration on European Identity

In a period in which the member states and the EU are starting
to recover from the corona crisis and in which some member
states are deliberately challenging the values of the Union, it
may be prudent to pause for a while and to take a fresh look at
the way in which the EU works. In doing so, it will be realized
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that processes like the political transformation of a continent
take time and commitment. Democratic undertakings of this
kind can be made transparent through the use of symbols. The
decision of the European Council in December 1973 to present
the Communities as a ‘Union of democratic states’ has significantly contributed to the global awareness of their distinct
character. The subsequent evolution in the process of European integration can be symbolized half a century onward by
describing the EU in its present form as a ‘Union of democratic
states and citizens, which constitutes an autonomous democracy’.
It will therefore be most appropriate for the Conference to
advise the Council to adapt the previous Declaration on European Identity to today’s realities and to state in an open and
self-evident manner that the EU is a democratic Union of democratic States. The peoples of Europe may pride themselves for
transforming the old, divided and devastated continent into
the first democratic regional organization in the world.
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5
THE JOINT DECLARATION
ON THE CONFERENCE
ON THE FUTURE OF EUROPE
Conference on the Future of Europe: Engaging with citizens to
build a more resilient Europe Brussels, 10 March 2021
Today, European Parliament President, David Sassoli, Prime
Minister of Portugal António Costa, on behalf of the Presidency of the Council, and Commission President Ursula von der
Leyen have signed the Joint Declaration on the Conference on
the Future of Europe. This paves the way to launching a series
of debates and discussions that will enable people from every
corner of Europe to share their ideas to help shape Europe’s
future.
President Sassoli said: “Today marks a new start for the
European Union and for all European citizens. The Conference on the future of Europe will be a unique opportunity for
all European citizens and our civil society to shape Europe’s
future, a common project for a functioning European democracy. We call on all of you to come forward to participate with
your voice to building what will be tomorrow’s Europe, what
will be YOUR Europe.”
Prime Minister Costa said: “The convening of the Conference on the Future of Europe is a message of confidence and
hope for the future that we send Europeans. Confidence that
we will overcome the pandemic and the crisis; hope that together we will build a fair, green and digital future Europe.”
President von der Leyen said: “Today we are inviting all Europeans to speak up. To say what Europe they want to live in,
to shape it and join forces to help us build it. Citizens’ expectations are clear: they want to have their say on the future of
Europe, on matters which affect their lives. Our promise today
is equally clear: we will listen. And then, we will act.”
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The Conference sets itself the goal of giving citizens a greater
role in shaping EU policies and ambitions, improving the Union’s resilience to crises, be it economic or health-related. It
will create a new public forum for an open, inclusive, transparent and structured debate with Europeans around the issues
that matter to them and affect their everyday lives.
The Joint Declaration gives a non-exhaustive list of possible
themes for the Conference. It mentions health, climate change,
social fairness, digital transformation, the EU’s role in the
world, and how to strengthen democratic processes governing
the EU. These topics concur with overarching EU priorities
and the issues raised by citizens in opinion polls. Ultimately,
participating citizens will decide what topics the Conference
will discuss.
Next steps
The Conference is under the authority of the three institutions leading this endeavour, represented by their Presidents,
acting as its Joint Presidency. An Executive Board, equally representing the three institutions will soon be constituted, with
national Parliaments having observer status. The Executive
Board will oversee the works of the Conference, and prepare
the Conference Plenary meetings, including citizens’ input and
their follow up.
Background
The Joint Declaration sets out the scope, structure, objectives
and principles of the Conference. It sets the scene for citizen-led
events, to be co organised with civil society and stakeholders at
all levels, national and regional Parliaments, the Committee of
the Regions, the Economic and Social Committee, social partners and academia. Their participation in the process is essential, to ensure the broadest outreach and engagement.
The Conference will use various fora, including digital, and
where possible, also physical formats, respecting COVID
rules. An interactive multilingual digital platform will allow
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citizens and stakeholders to submit ideas online, and help them
participate in or organise events.
The platform, and all events organised under the auspices of
the Conference, are to be based on principles of inclusiveness,
openness and transparency, with respect for privacy and EU
data protection rules. European Citizens’ panels organised at
European level are to be broadcast, and all online submissions
are to be made public.
The Conference is invited to reach conclusions to provide
guidance for Europe’s future direction.
JOINT DECLARATION ON THE CONFERENCE
ON THE FUTURE OF EUROPE
ENGAGING WITH CITIZENS FOR DEMOCRACYBuilding a more resilient Europe
70 years ago, the Schuman declaration laid the foundations of
our European Union. It started a unique political project that
brought peace and prosperity, improving the lives of all European citizens. It is now appropriate to reflect on our Union, the
challenges we are facing and the future we want to build together with the objective of strengthening European solidarity.
Since its creation, the European Union has mastered multiple
challenges. With the COVID19 pandemic, the European Union’s unique model was challenged like never before. Europe
can and must also learn the lessons from these crises, closely
involving citizens and communities.
The European Union has to show that it can provide answers
to citizens’ concerns and ambitions. European policy must
provide inclusive answers to our generation-defining tasks:
achieving the green and digital transition, while strengthening
Europe’s resilience, its social contract and European industry’s
competitiveness. It must address inequalities and ensure the
European Union is a fair, sustainable, innovative and competitive economy that leaves no one behind. To address geopolitical
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challenges in the post COVID-19 global environment, Europe
needs to be more assertive, taking a leading global role in promoting its values and standards in a world increasingly in turmoil.
The increase in voter turnout during the 2019 European election reflects the growing interest of European citizens in playing a more active role in deciding the future of the Union and
its policies.
The Conference on the Future of Europe will open a new space
for debate with citizens to address Europe’s challenges and priorities. European citizens from all walks of life and corners of
the Union will be able to participate, with young Europeans
playing a central role in shaping the future of the European
project.
We, the Presidents of the European Parliament, the Council
and the European Commission want citizens to join the conversation and have their say on the future of Europe. We hereby
jointly commit to listen to Europeans and to follow up on the
recommendations made by Conference, in full respect of our
competences and the subsidiarity and proportionality principles enshrined in the European Treaties. We will seize the opportunity to underpin the democratic legitimacy and functioning of the European project as well as to uphold the EU citizens
support for our common goals and values, by giving them further opportunities to express themselves.
The Conference is a joint undertaking of the European Parliament, the Council and the European Commission, acting as
equal partners together with the Member States of the European Union. As signatories of this Joint Declaration, we commit
to working together throughout the Conference and to dedicating the necessary resources to this endeavour. We commit
to working in the interest of Europe, our citizens, and European democracy, strengthening the link between Europeans and
the institutions that serve them.
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Under the umbrella of the Conference and in full respect of
the principles set out in this Joint Declaration, we will organise events in partnership with civil society and stakeholders at
European, national, regional and local level, with national and
regional Parliaments, the Committee of the Regions, the Economic and Social Committee, social partners and academia.
Their involvement will ensure that the Conference goes far
beyond Europe’s capital cities and reaches every corner of the
Union. Events will be organised under a set of common principles to be agreed by the structures of the Conference.
We invite other institutions and bodies to join in this European
democratic exercise. All together, we will make this Conference a success. We will invite the Conference to reach conclusions by Spring 2022 so as to provide guidance on the future of
Europe.
a. How
The Conference on the Future of Europe is a citizens-focused, bottom-up exercise for Europeans to have their say
on what they expect from the European Union. It will give citizens a greater role in shaping the Union’s future policies and
ambitions, improving its resilience. It will do so through a multitude of Conference-events and debates organised across the
Union, as well as through an interactive multilingual digital
platform.
Such Conference events, physical gatherings or in digital settings, can be organised at different levels, including European, national, transnational and regional level and will involve civil society and stakeholders. Citizens’ participation
in these events should aim at mirroring Europe’s diversity.
While, in light of social distancing measures and similar restrictions in the context of COVID-19, the use of digital engagement efforts and activities are of key importance, physical
participation and face-to- face exchanges should constitute an
essential part of the Conference.
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At the European level, the European institutions commit to organise European citizens’ panels.
These should be representative in terms of citizens’ geographic
origin, gender, age, socioeconomic background and/or level of
education. Specific events should be dedicated to young people as their participation is essential for ensuring a long-lasting impact of the Conference. The panels should take on board
contributions gathered in the framework of the Conference
providing input to the Conference Plenary by formulating a set
of recommendations for the Union to follow-up on.
Each Member State and institution can organise additional
events, in line with their own national or institutional specificities, and make further contributions to the Conference, such as
national citizens’ panels or thematic events bringing together input from different panels.
National and European events in the framework of the Conference will be organised along a set of principles and minimum
criteria reflecting EU values to be defined by the Conference
structures.
The European institutions will also reach out to citizens and
promote broader, interactive and creative forms of participation.
Input from all Conference-related events will be collected, analysed, monitored and published throughout the Conference
via a multilingual digital platform. This will be a place for
citizens to share their ideas and send online submissions.
A feedback mechanism will ensure that the ideas expressed
during the Conference events result in concrete recommendations for EU action.
The Conference will be placed under the authority of the
three institutions, represented by the President of the European Parliament, the President of the Council and the President
of the European Commission, acting as its Joint Presidency.
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A lean governance structure will help steer the Conference.
It will ensure an equal representation of the three European
institutions and will be gender-balanced, among all its component parts.
An Executive Board will be set up. It will consist of an equal
representation from the European Parliament, the Council and
the European Commission, each having three representatives
and up to four observers. The presidential Troika of COSAC
will participate as observer. The Committee of the Regions
and the Economic and Social Committee, may also be invited
as observers, as well as representatives of other EU bodies and
social partners where appropriate.
The Executive Board will be co-chaired by the three institutions and will report on a regular basis to the Joint Presidency.
The Executive Board will be responsible for taking decisions
by consensus, regarding the works of the Conference, its processes and events, overseeing the Conference as it progresses,
and preparing the meetings of the Conference Plenary, including citizens’ input and their follow up.
A Common Secretariat, of limited size and ensuring equal
representation of the three institutions, will assist the work of
the Executive Board.
A Conference Plenary will ensure that the recommendations from the national and European citizens’ panels, grouped
by themes, are debated without a predetermined outcome and
without limiting the scope to pre-defined policy areas. The
Conference Plenary will meet at least every six months and be
composed of representatives from the European Parliament,
the Council and the European Commission, as well as representatives from all national Parliaments, on an equal footing
and citizens. The Committee of the Regions and the Economic and Social Committee, the social partners, and civil society
will also be represented. The High Representative of the Union
for Foreign Affairs and Security Policy will be associated when
the international role of the EU is discussed. Representatives
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of key stakeholders may be invited. The Executive Board will
draw and publish the conclusions of the Conference Plenary.
The structures of the Conference will agree from the outset
and on a consensual basis on the modalities for reporting on
the outcomes of the various activities undertaken in the context of the Conference. The final outcome of the Conference
will be presented in a report to the Joint Presidency. The three
institutions will examine swiftly how to follow up effectively to
this report, each within their own sphere of competences and
in accordance with the Treaties.
b. What
We, the Presidents of the European Parliament, the Council
and the European Commission, aim to give citizens a say on
what matters to them.
Reflecting the Strategic Agenda of the European Council, the
2019-2024 Political Guidelines of the European Commission
and the challenges brought about by the COVID-19 pandemic,
discussions will cover, amongst others:
Building a healthy continent, the fight against climate change
and environmental challenges, an economy that works for people, social fairness, equality and intergenerational solidarity,
Europe’s digital transformation, European rights and values
including the Rule of Law, migration challenges, security, the
EU’s role in the world, the Union’s democratic foundations,
and how to strengthen democratic processes governing the European Union. Discussions can also cover cross-cutting issues
related to the EU’s ability to deliver on policy priorities, such as
better regulation, application of subsidiarity and proportionality, implementation and enforcement of the acquis and transparency.
The scope of the Conference should reflect the areas where the
European Union has the competence to act or where European Union action would have been to the benefit of European
citizens.
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Citizens remain free to raise additional issues that matter to
them.
c. The principles of the Conference
The Conference is based on inclusiveness, openness and
transparency, while respecting the privacy of people as well
as EU data protection rules. The European Citizens’ panels
organised at European level are broadcasted, and online submissions as well as documentation are made available on the
platform.
The Conference, its governance and events organised in its
framework, are also based on the values of the EU as enshrined in the EU Treaties and the European Charter of Fundamental Rights.
The Conference is recognisable through a single identity and
a Conference Charter that all organisers of events have to
subscribe to.
For the European Parliament
David Sassoli
For the Council
António Costa
For the European Commission
Ursula von der Leyen
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A TALE FROM TEXEL
One of the nicest aspects of democracies is that politicians
standing for election have to leave their offices and listen to the
concerns and ideas of the citizens, they want to represent. The
fascinating feature of European democracy is that, as a Danish national, I am entitled to campaign in countries like Poland,
Greece and Belgium for the party which I represent at the level
of the EU. So, I found myself during the election campaign of
2019 in a snowstorm on the Dutch island of Texel. Although we
have a few Wadden Islands in Denmark too, I had never heard
of Texel and the only reason, why I should contemplate to go to
such a far away place, was that the European Movement had
chosen this remote island as the venue for a Democracy Festival in the run-up to the elections of May 2019.
Spring is my favourite season, but spring on the island of Texel
is entirely unpredictable. Although I have not spent more than
eight hours on the island, I enjoyed hail, freezing rain, storm,
a glimpse of sunshine and lots of snow on the plaza of Texel’s
capital Den Burg. Since voters do not like to expose themselves
to the whims of nature, they had not turned out in their thousands. In such circumstances, the best thing for a politician to
do is to accept her fate and to make the best of her presence in
an unknown location at an unforeseen time. So, my companion
Mette and I took our umbrella’s and went for a walk around the
market, where local artisans, including wool weavers and fishermen, and European activists had mingled as if they were destined to do so. Texel is known for its lambs and while we were
eating a sandwich with cheap cheese, we came across a group
of children, who seemed to be playing a game on a wobbly table. As one should never interrupt kids at play, I asked a senior citizen in the vicinity, if he knew what the game was about.
Before he could utter a word, one of the children took me by
the hand and shouted with youthful enthusiasm: ‘You must
stay with us for five minutes, mam, cause, when I win, I will
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be President!’ Flabbergasted I asked: ‘Of what?’ and she replied
without mincing her words: ‘President of the European Union,
dumbo!’ I must have been taken aback once more, because one
of the other children explained after a short silence: ‘You see,
ma’am, we are all leaders of a European political party and we
go on the election campaign through the entire Union and the
winner becomes President of the EU!’ She had not yet finished,
or a terrible lightning strike announced the end of play and told
us to run for shelter!
As Texel is an island, visitors have to return to mainland Europe by boat. I sat on the deck, still somewhat struck by the coincidence that, on my campaign for the 2019 elections for the
European Parliament, I had bumped into a group of children
playing the role of Spitzenkandidaten in a board game about
European democracy. While the sun set down over the North
Sea, I saw the man of the game arrive on the deck and asked
him, what he was and why he had made a game that reflected
my reality? ‘I have been educated’, he replied sotto voce, ‘as a
philosopher of law and because I could not explain what the
EU was, I have turned the Union into a game.’ I agreed with
him that, if children could master the concept of European democracy in a game, adults should be able to do so in real life
too. ‘I’ve been playing the board game Eurocracy hundreds of
times with pupils and students,’ he said before leaving, ‘and
what they have taught me, is that, if two or more democratic
states decide to share sovereignty in a number of fields with a
view to attain common goals, their organisation must be democratic too!’
Two years later Jaap Hoeksma has kept his promise. On the
eve of the Conference on the Future of Europe he will publish his views on the EU and European democracy in a book
as a citizens’ contribution to the debate. What strikes me, is
his plain and direct language. He describes the EU in terms of
a democratic Union of democratic States. He goes beyond the
traditional discussion whether the EU should become a federal
state or establish itself as a confederal organisation of states by
analysing the history of the EU. I was only five years of age,
when the European Council identified the then Communi92

ties at a summit in ‘my’ Copenhagen as a Union of democratic
States. In line with his previous findings, Hoeksma argues that
there is no point in governing a union of democratic states in an
undemocratic manner and that, consequently, the union itself
must be democratic too. The internal dynamics, which triggered the democratisation of the Union, proved to be stronger
than the drive towards a federal state. ‘We the Danes’ made the
point, when a majority of the electorate rejected the original
version of the Maastricht Treaty in 1992 out of fear that the introduction of EU citizenship would replace our national status.
In the words of the author, the Danish Contribution to Dual
Democracy is enshrined in article 9 of the present Treaty on
European Union, which clearly states that EU citizenship shall
be additional to and not replace national citizenship.
The most compelling argument, which the author makes, is
that, at 70, the EU should be able to say what it is. We may be
disagreeing about the question, what the EU ought to be, but
if we want to defend its achievements, we must be capable of
identifying the Union in clear and simple terms. He demonstrates on the one hand that the EU has evolved over the decades from an organisation ‘sui generis’ to a democratic regional
organisation and argues from the viewpoint of the citizens on
the other hand that it has become a democratic Union of democratic States. The two terms mirror each other: seen from the
global perspective, the EU is the first-ever democratic regional
organisation; perceived by the citizens from the inside it is a
democratic Union of democratic States. In the field of international monetary affairs, the ECB demonstrates that the euro
enjoys European sovereignty, while Title I of the Lisbon Treaty
accentuates that the EU has to respect the national identities
and the essential state functions of the member states.
Personally, I do not know of any other political international
organisation, past or present, with such a sophisticated concept
of sovereignty. In its novelty, however, lies its vulnerability too!
Politicians opposed to European integration may wilfully ignore these subtleties and depict the EU as the reinvention of the
Roman, the Habsburg or the German Empire. Unfortunately,
when the Brexiteers actually did so during their campaign to
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‘liberate’ the UK from the EU and loathed it as the ‘Fourth Reich’, we were unable to defend ourselves to these allegations. As
self knowledge is a precondition for self respect, we should use
the upcoming Conference on the Future of Europe to identify
the EU in positive terms. The present book proposes to do so
in fifteen words: The EU is a Union of States and Citizens, which
works as a European democracy. May this suggestion from the
start of a vivid discussion among the states and citizens of the
EU! I wish all participants an inspiring and fruitful Conference
on the Future of Europe!!
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7
CONCLUSION: CATEGORIZING
THE EU AS A NEW SUBJECT OF
INTERNATIONAL LAW201
In its advice on the 2007 Lisbon Treaty the Dutch Council of
State established that the European Union can no longer be
understood in terms of the Westphalian categories of state
and union of states.202 The problem was elaborated in the same
period by the Belgian author Paul Magnette, who published a
study under the title: ‘What is the European Union?’, but failed
to solve the conundrum.203 On the eve of the Conference on
the Future of Europe, which is to start on 9 May 2021, many
theorists and practitioners are still convinced that the nature of
the EU cannot be identified.204 In a recent podcast on the issue,
the Secretary-General of the Transnational European Policy
Studies Association Jim Cloos referred to the old dilemma of
either federal state or confederal union of states by replying in
an enigmatic manner that the EU is ‘none of those and all of
them’.205
A set of new terms
Against this background, the appeal of the Presidents of the
European Parliament, the Council and the Commission to
underpin the democratic legitimacy of the EU with an own
and distinct political philosophy may be perceived as an open
invitation to the academic community. The Joint Declaration,
which the three President issued on the 10th of March 2021,
contains the parameters for the upcoming Conference and
includes the Union’s democratic foundations in the subjects
for discussion. While the political aim of the Conference is to
involve citizens in the process of EU decision making, the legal
challenges are to establish the nature of the European Union at
70 and to identify the place of the EU in the UN system of global
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governance. The purpose of the present blog is to suggest that
it is entirely possible for citizens and scholars to overcome the
seemingly perennial stalemate in the debate about the nature
of the European Union. The author notably intends to submit
substantive legal evidence for the conclusion that the 2007
Lisbon Treaty allows for the EU to be described with a set of
new terms as a ‘democratic Union of democratic States’, which
may be identified from the global perspective as a ‘democratic
regional organisation’.
An organisation sui generis
A plausible explanation for the prevailing stalemate may be that
researchers and politicians continue to focus their attention
more on the question as to what the EU and its predecessors
the European Communities ought to be than on establishing
what the EU actually is. They enabled themselves to avoid the
EU conundrum by agreeing to describe the emerging polity
as an organisation sui generis, an ava raris that defies further
identification. In this way the federalists, who want the EU
to become a federal state in analogy of the United States of
America, and the intergovernmentalists, who prefer the EU to
establish itself as a confederal union of states, can continue their
outdated feud ad aeternam. In other words, their preoccupation
with existing categories and paradigms prevents them from
regarding, let alone, identifying the EU as a new subject of
international law.
A fresh pair of eyes
Persistent stalemates like the deadlock concerning the nature
of the EU tend to signal impending changes of paradigm.
In such situations, a fresh pair of eyes is needed to break
the deadlock. Students and scholars are trained to perceive
international law & relations from the perspective of states.
Traditionally, states and organisations of states are regarded as
subjects of international law. Indeed, the Westphalian system
of International Relations, which underlies the functioning
of the United Nations, does not offer other possibilities
for states wishing to prevent the renewed outbreak of war
between them than either to become a federal state or settle
for a confederal union of states. Unions of states in specific
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regions are often referred to as regional organisations.
However, the six Western-European states, which started the
process of European integration in the aftermath of World
War II deliberately broke with the Westphalian system. They
decided to share sovereignty in order to achieve peace between
them. This revolutionary breakthrough of the existing pattern
of international relations provided the basis for an alternative
model of governance, which has come of age in the subsequent
seventy years.206 The theory of democratic integration offers
the fresh pair of eyes by replacing the Westphalian paradigm
of states in the study of the EU with the civic perspective of
democracy and the rule of law.207 In doing so, it provides the
emerging EU democracy with a solid theoretical foundation.
Distinctive features
An analysis of the EU on the eve of the Conference on the
Future of Europe from the new perspective results in the
following, provisional list of distinctive features.
1 The 2007 Lisbon Treaty accentuates that the EU is not only
composed of states, but also of citizens. Consequently, the EU
can be described as a Union of States and Citizens.
2 EU citizenship lays the foundation for the functioning of
the EU as a European democracy. The conceptual hallmark of
the Lisbon Treaty is that it construes the EU as a democracy
without turning the EU into a state. Title II TEU contains
explicit provisions on the democratic principles of the Union.
3 Contrary to traditional organisations of states the EU has a
single currency. The member states of the EMU and the EU
institutions are the ‘joint sovereign’ behind the euro.208
4 Article 3 TFEU authorises the EU to exercise sovereignty
in the field of foreign affairs on behalf of the member states,
notably with respect to the conclusion of international
agreements. Reflecting this unique quality, the United Nations
has granted the EU enhanced status.209
5 The recent decision to introduce a rule of law-mechanism
with respect to the granting of EU subsidies for combatting
the consequences of the COVID19-pandemic symbolises the
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EU’s departure form the Westphalian system. In the traditional
approach this mechanism would have been regarded as ‘an
unacceptable interference in the internal affairs of a sovereign
state’. In the European Model of Transnational Governance,
however, disputes concerning its application may be submitted
to the EU Court of Justice.
Conclusion
The present analysis provides ample evidence for the
conclusion that the EU can no longer be understood in terms of
the existing categories of the Westphalian system and forms a
new subject of international law. From the internal perspective
of citizens, the European Union can be identified on the eve
of the Conference on the Future of Europa as ‘a democratic
Union of democratic States’. At the level of the global system of
governance, moreover, the EU can be categorised as a new kind
of regional organisation, that may be appropriately described
as a ‘democratic regional organisation’.210 Seen in this light,
the appeal of the three Presidents comes at a most appropriate
time. The Conference on the Future of Europe offers the EU
an excellent opportunity to underpin its democratic legitimacy
with an own and distinct political philosophy and to show the
world that it is possible for regional organisations to function
on a democratic footing!
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